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Statutory  Mandate 

A  line  item  in  the  Massachusetts  Budget  for  Fiscal  Year  1997 
provided  for  the  expenditure  of  money  for  the  appointment  of  a  "...  case 
manager  who  shall  report  directly  to  the  chief  justice  of  the  probate  and 
family  court  department;  provided  further,  that  said  case  manager  shall 
assist  said  chief  justice  with  the  management  of  petitions  to  dispense  with 
parental  consent  to  adoption  pursuant  to  chapter  two  hundred  and  ten, 
section  three  of  the  General  Laws  by  coordinating  department  of  social 
services  and  probate  court  actions  related  to  such  cases;  provided  further, 
that  said  case  manager's  duties  shall  include  coordinating  conferences 
and  trials  and  monitoring  paperwork  and  appointments  with  parties' 
counsel;  provided  further,  that  said  case  manager  shall  meet  monthly  with 
the  department  of  social  services  and  shall  report  quarterly  to  the  house 
and  senate  committees  on  ways  and  means  on  the  backlog  of  such  cases 
in  the  probate  court  and  the  parties'  progress  made  in  said  backlog  each 
month...."  (St.  1995,  ch.  38,  sec.  2).  This  provision  became  effective  in 
July  1995.  The  appointment  of  a  case  manager  was  made  on  November 
1,  1995.  The  same  language  was  included  in  the  Massachusetts  Budget 
for  Fiscal  Year  2001. 

Quarterly  reports  for  prior  years  were  submitted.  This  report 
contains  the  information  on  the  backlog  of  child  welfare  cases  in  the 
Probate  and  Family  Court  Department  and  the  Court's  progress  to 
improve  the  system  for  those  involved  in  the  child  welfare  field  from  1999 
to  2000.  This  is  the  first  quarterly  report  for  fiscal  year  2001 . 
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i.  Case  Flow  Initiatives 
a.  Statistics 

Over  the  past  fifteen  years  the  court  has  collected  statistics  that  reflect 
the  number  of  petitions  filed  and  the  number  of  decrees  entered  for  all 
types  of  cases.  In  the  context  of  this  report  the  following  case  types  are 
analyzed:  Termination  of  Parental  Rights  (c.  210,  §3);  Adoption; 
Guardianship  of  Minor;  and  Care  and  Responsibility  (c.  119,  §23C). 
Individually,  the  numbers  represent  the  caseload  within  the  court 
department.  In  the  aggregate,  the  fifteen  year  span  permits  the  court  to 
look  at  long  range  projections  and  needs  assessments.  This  narrative 
provides  additional  comparisons  and  information  to  assist  with  the 
predictions  for  future  caseloads  and  court  needs. 


1 .  Termination  of  Parental  Rights  Cases  (c.  210  §3  Cases) 
For  the  past  five  years  the  number  of  21 0  petitions  filed  in  the  Probate 
and  Family  Court  has  progressively  diminished.  See,  figure  1 .  As  the 
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Juvenile  Court  expansion  has  become  fully  operative  in  more  areas,  the 
Department  of  Social  Services  has  sought  to  terminate  parental  rights 
within  the  filed  care  and  protection  action.  The  decrease  in  the  number  of 
filings  has  allowed  the  Probate  and  Family  Court  to  address  the 
backlogged  cases.  A  comparison  of  the  number  of  cases  filed  (figure  1 ) 
and  the  number  of  decrees  entered  (figure  2)  shows  that  the  Probate  and 
Family  Court  has  been  working  to  reduce  a  backlog  that  began  in 
FY1988,  when  1099  petitions  were  filed  but  only  747  decrees  were 
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Figure  2 

entered.  The  court  took  in  for  filing  one  third  more  petitions  than  the 
number  of  decrees  that  the  court  entered. 

The  first  year  that  this  Court  was  able  to  stem  the  overflow  of  cases 
was  in  FY1996  when  the  court  was  able  to  enter  1030  decrees  while  only 
taking  in  593  new  petitions.  Since  FY1996,  the  court  has  worked 
diligently  and  has  entered  more  decrees  than  new  cases  filed. 
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2.  Adoptions  and  Guardianships  Actions 
Although  the  number  of  termination  cases  have  decreased,  the  number 
of  adoptions  have  remained  relatively  the  same.  See,  figure  3.  In  the 
past  fourteen  (14)  years  the  number  of  adoption  petitions  filed  in  the 
Probate  and  Family  Court  have  ranged  from  a  low  of  2334  petitions  filed 
in  FY1986  to  a  high  of  3006  petitions  filed  in  FY1995.  The  average 
number  of  petitions  filed  per  year  is  2651 .  Since  the  height  of  filings  in 
FY1995,  the  number  of  adoption  petitions  filed  in  FY2000  decreased  by 
1 1 .7%,  however  court  records  indicate  that  the  adoption  petitions  are 
rebounding.  In  FY1999,  the  number  of  adoption  petitions  increased  from 
the  prior  year  by  3.7%  and  the  FY2000  filings  increased  by  4.7%  from 
FY1999.  The  FY2000  filings  are  only  1 .2%  lower  than  the  average. 
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Figure  3 

Surprisingly,  these  statistics  do  not  reflect  the  higher  numbers  of  filings 
in  the  years  that  one  would  have  expected.  For  example,  from  1993  to 
1994,  the  Department  of  Social  Services  increased  the  number  of  agency 
sponsored  adoptions  by  51%  (from  709  adoption  finalizations  in  1993  to 
1,068  adoption  finalizations  in  1994).  Because  the  statistics  reported  by 
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the  Probate  and  Family  Court  include  adoption  petitions  sponsored  by  the 
Department  of  Social  Services,  those  sponsored  by  private  agencies,  and 
step-parent  and  co-parent  adoptions,  the  Department's  51%  increase  is 
not  discernable  from  these  statistics.  One  should  note  that  the 
Department  of  Social  Services  statistics  are  kept  on  a  calendar  year  basis 
and  the  court  keeps  statistics  on  a  fiscal  year  basis,  therefore  it  may  be 
surmised  that  the  increase  in  the  number  of  adoptions  were  spread  over 
three  fiscal  years  or  that  private  agency  adoptions  and  step  parent 
adoptions  must  not  have  been  filed  in  high  numbers  in  those  years.  The 
former  reason  may  explain  the  increase  in  adoption  petitions  filed  in  FY 
1995  that  do  not  seem  to  be  reflected  in  the  calendar  year  numbers  for 
the  Department.  The  Department  of  Social  Services  reported  a  3% 
increase  in  the  number  of  adoptions  finalized  in  1995  compared  to  1994. 
The  concerted  effort  by  the  Department  of  Social  Services  to  place 
children  in  permanent  homes  in  recent  years  and  to  achieve  the  goal  of 
finalizing  over  1 ,000  adoptions  per  year  would  indicate  that  the  adoption 
filings  should  still  be  increasing. 

When  Juvenile  Court  has  an  active  care  and  protection  case  they  also 
have  jurisdiction  to  finalize  the  adoption.  In  FY  2000,  the  Juvenile  Court 
Department  reported  finalizing  318  adoptions.  Thus,  it  appears  that  the 
Probate  and  Family  Court  is  still  the  primary  court  department  where 
adoption  finalizations  are  filed. 

Another  permanent  placement  option  for  a  child  when  adoption  is  not 
appropriate,  is  a  guardianship  action.  Although  a  guardianship  decree 
can  be  revoked,  the  decree  provides  stability  for  many  children  until  they 
reach  majority.  These  filings  have  steadily  been  on  the  increase  for  the 
last  14  years.  See,  figure  4.  In  FY1 986,  the  number  of  guardianship 
petitions  filed  was  1642.  Guardianship  filings  in  FY2000  have  increased 
to  3864.  This  is  a  135%  increase  in  the  14  years  reviewed.  From  last 
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fiscal  year  to  this  fiscal  year  there  was  an  increase  of  1 .7%.  Moreover, 
the  five  year  trend,  from  FY  1 995  to  FY2000,  shows  an  1 1 .5%  increase. 
The  Probate  and  Family  Court  has  been  tracking  the  number  of  pro  se 
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Figure  4 

filings  since  FY  1999.  Over  the  past  two  years,  filings  by  unrepresented 
relatives  accounts  for  over  65%  of  the  total  filings  of  Guardianship  of 
Minor  petitions.  In  FY  1 999,  68.8%  of  the  total  number  of  guardianship  of 
minor  petitions  were  filed  by  pro  se  litigants.  In  this  area,  the  percentage 
of  pro  se  litigants  slightly  decreased  in  FY  2000  by  2.9%  (65.9%).  The 
sheer  volume  of  guardianship  of  minor  cases  can  be  overwhelming 
moreover,  the  fact  that  over  half  of  the  filings  are  pro  se  creates  an  even 
greater  impact  on  the  entire  court. 

Again,  these  increases  have  occurred  despite  the  expansion  of  the 
Juvenile  Court  jurisdiction  to  appoint  a  guardian  in  a  matter  that  is  pending 
before  the  court  on  a  care  and  protection  petition.  Juvenile  Court  reported 
finalizing  504  guardianship  actions  in  FY2000. 
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3.  Care  and  Responsibility  Cases  (c.  119,  §23C) 
A  petition  for  care  and  responsibility  can  be  filed  by  the  Department  of 
Social  Services  in  the  Probate  and  Family  Court  pursuant  to  G.L.  c.  119, 
§23(C)  hereinafter  referred  to  as  "23C."  The  same  statute  provides  the 
Court  with  the  authority  to  give  the  Department  care  and  responsibility  of  a 
child  on  its  own  action  in  the  context  of  a  divorce,  modification,  209A 
(abuse  prevention),  paternity  or  other  case.  These  actions  are  commonly 
called  "Sua  Sponte  23C  Orders."  The  definition  of  care  and  responsibility 
is  contained  within  the  statute.  This  definition  includes  the  same  rights 
and  authority  as  'custody,'  as  that  term  is  defined  in  G.L.  c.  1 1 9,  §21 . 

Usually,  the  Department  of  Social  Services  files  one  of  these  petitions 
for  custody  in  the  Probate  and  Family  Court  when  there  is  a  voluntary 
agreement  for  services  between  the  child's  parent(s)  and  the  Department 
and  the  agreement  continues  for  longer  than  six  months;  or,  on  a  rare 
occasion  when  there  is  no  emergency,  the  Department  may  utilize  the 
Probate  and  Family  Court  to  address  the  needs  of  the  child  to  be  cared  for 
and  protected.  In  the  last  two  fiscal  year  reports,  the  filing  of  23C  petitions 
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has  been  on  the  rise.  See,  Figure  5.  It  is  the  understanding  of  this 
administrative  office  that  the  increase  in  filing  23C  petitions  will  continue 
for  the  next  fiscal  year  as  well.  Fiscal  year  1999  showed  a  one  year 
increase  of  124%.  Although  it  should  be  noted  that  the  number  of  23C 
petitions  filed  in  1998  was  the  lowest  number  of  filings  in  the  14  years 
reviewed,  nevertheless,  the  increase  in  filings  in  FY1999  is  a  57% 
increase  from  the  average  number  of  filings.  The  FY2000  statistics  also 
reflect  an  increasing  trend  in  filings.  FY2000  filing  increased  by  8.97%. 
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Figure  6 


The  number  of  23C  petitions  allowed  does  not  keep  pace  with  the 
number  of  petitions  filed  (figure  6).  One  explanation  for  this  distinction  is 
the  fact  that  most  of  these  cases  do  not  reach  a  final  decree.  One  very 
legitimate  reason  for  keeping  the  case  open  and  only  issuing  a  temporary 
custody  order  is  that  the  statutory  provisions  in  G.L.  c.  1 19  that  apply  to 
the  'care  and  protection'  cases  in  the  Juvenile  Court  arguably  do  not  apply 
to  the  'care  and  responsibility'  cases  in  the  Probate  and  Family  Court.  In 
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a  care  and  protection  petition  brought  in  the  Juvenile  or  District  Courts 
pursuant  to  G.L.c  1 19,  §  26,  there  is  a  statutory  provision  for  a  review  and 
redetermination  process  once  a  final  order  of  adjudication  and  permanent 
disposition  has  been  entered.  No  such  right  of  review  is  available  to  a 
party  if  the  case  was  filed  pursuant  to  G.L.  c.  119,  §23.  Thus,  the  parent 
or  guardian  that  voluntarily  places  a  child  in  the  care  and  responsibility  of 
the  Department  of  Social  Services  although  they  should  have  the  right  to 
terminate  "the  delegation  of  these  rights  and  responsibilities  pursuant  to 
G.L.  c.  119,  §23(A),  would  not  have  the  right  under  the  statute  to  petition 
the  court  every  six  months  to  have  the  child  returned.  Presumably  once  a 
decree  enters  in  a  'care  and  responsibility'  case,  then  the  parent  would 
have  to  file  a  petition  in  equity  to  revoke  the  decree.  Therefore  the  current 
practice  is  for  the  court  to  issue  a  temporary  custody  order  and  review  the 
actions  and  services  provided  by  the  Department  of  Social  Services. 
Thus,  the  number  of  temporary  custody  orders  in  the  23C  cases  would 
reflect  a  much  higher  case  load  than  the  statistics  show  in  figure  6. 

B.  Case  Management 

1.  Amendments  to  the  Rules  of  Appellate  Procedure 
As  one  of  the  goals  for  the  improvement  of  services  to  the  children  of 
the  Commonwealth  and  their  families,  the  Supreme  Judicial  Court's 
Committee  on  Appeals  of  Child  Welfare  Cases  (see  section  II.  B A. infra  for 
more  on  the  accomplishments  of  the  committee)  took  on  the  responsibility 
of  recommending  amendments  to  the  Rules  of  Appellate  Procedure.  The 
Rules  of  Appellate  Procedure  provided  many  opportunities  to  slow  the 
pace  with  which  child  welfare  cases  are  processed.   Upon  the  analysis 
conducted  by  the  committee  and  on  the  committee's  recommendation  to 
the  Supreme  Judicial  Court's  Rules  Committee,  the  Rules  of  Appellate 
Procedure  were  amended,  effective  September  1 ,  1999  as  they  apply  to 


Page  10 


appeals  in  child  welfare  cases.  Amended  Rule  1  defines  a  child  welfare 
case  as  a  case  that  is  before  a  court  of  competent  jurisdiction  pursuant  to 
G.L.  c.  119,  §§21-39J;  G.L.  c.  201 ,  §§1 ,2,6,14;  orG.L  c.  210,  §§  1-11. 

The  purpose  of  the  amendments  is  to  expedite  the  appellate  process 
for  child  welfare  cases.  The  specific  objectives  that  the  committee 
addressed  included:  providing  a  uniform  appeal  time  frame  for  child 
welfare  cases;  verifying  that  an  appellant  is  interested  in  pursuing  the 
appeal  prior  to  the  assembly  of  the  record;  establishing  a  procedure  that 
would  require  trial  counsel  to  continue  representing  the  client  in  the  trial 
court  while  permitting  the  appointment  of  counsel  for  appellate  purposes; 
expediting  the  assembly  process  by  the  automatic  ordering  of  tapes  and 
transcripts  by  the  court  on  behalf  of  the  appellant;  and  notifying  the  trial 
court  when  an  appeal  has  been  entered  on  the  appellate  docket. 

To  assist  the  Probate  and  Family  Court  divisions  in  the  implementation 
of  the  new  rules,  a  bulletin  was  issued  on  September  16,  1999,  that 
described  the  processing  of  the  notice  of  appeal  by  the  court  personnel 
and  recommended  a  transitional  procedure,  since  the  amendments 
became  effective  immediately.  (A  copy  of  the  Bulletin  is  attached  as 
Appendix  A.) 

Now  all  decrees,  judgments,  orders,  and  adjudications  entered  on  or 
after  September  1 ,  1999,  in  child  welfare  cases  are  governed  by  a  thirty 
(30)  day  appeal  period.  All  notices  of  appeal  in  a  child  welfare  case  filed 
after  September  1,  1999,  must  be  signed  by  the  appellant,  not  merely  by 
counsel  for  the  appellant.  However,  in  the  cases  where  the  Department  of 
Social  Services  is  the  appellant,  the  attorney  representing  the  Department 
is  deemed  the  appellant.  The  Registers  of  Probate  and  the  Clerk 
Magistrates  are  instructed  within  the  rule,  not  to  accept  a  notice  of  appeal 
that  is  not  signed  by  the  party.  The  role  of  trial  counsel  has  also  been 
defined:  He  or  she  is  responsible  for  pursing  the  appeal  until  the  court 
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rules  on  the  appointment  of  an  appellate  counsel.  Trial  counsel  must  also 
remain  active  in  any  further  trial  court  proceeding.  The  Register's  office 
now  has  an  affirmative  role  in  expediting  the  appeal.  The  filing  of  the 
notice  of  appeal  triggers  the  duty  of  the  Register  of  Probate  or  the  Clerk 
Magistrate  to  order  the  tape  and/or  transcript  of  the  hearing(s)  on  behalf  of 
the  appellant  and  send  a  copy  of  the  order  form  to  all  parties. 

To  ensure  that  the  courts  are  complying  with  the  new  rule 
requirements,  the  case  manager  has  held  individual  meetings  with  some 
court  divisions  to  explain  the  court's  obligations  under  these  new  appellate 
rules.  Other  divisions  have  assured  the  Case  Manager  of  their 
compliance  with  the  new  rules.  The  Probate  and  Family  Court 
Administrative  Office  remains  vigilant  in  the  enforcement  of  these  rules 
and  is  committed  to  their  full  implementation. 

2.  Judicial  Forum 

In  December  1998,  a  Probate  and  Family  Court  Judicial  Forum  entitled 
'Time  Does  Matter:  The  Court's  Responsibilities  and  Effective  Practices 
for  Moving  Children  to  Permanency  was  held  in  Marlborough, 
Massachusetts.  This  forum  was  open  to  judges  and  law  clerks.  It 
focused  on  the  policies,  best  practices,  and  appellate  procedures 
concerning  child  welfare  cases.  A  two  volume  bench  book  was  provided 
to  each  attendee.  The  volumes  were  designed  to  provide  judges  with  the 
seminal  case  law,  forms,  policies  and  court  rules  for  reference  in  Volume 
I.  Volume  II  was  envisioned  as  a  binder  that  judges  can  use  daily  on  the 
bench  to  assist  with  the  difficult  and  daunting  evidentiary  challenges  that 
are  presented  in  child  welfare  cases.  These  volumes  are  intended  to  be 
updated  on  a  regular  basis.  These  materials  and  the  program  was 
designed  and  implemented  by  the  Case  Manager  with  assistance  from 
judges  with  extensive  experience  in  managing  complex  child  welfare 
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cases.  Funding  for  the  program  was  provided  by  the  Supreme  Judicial 
Court  through  the  Federal  Court  Improvement  Program,  and  by  the 
Probate  and  Family  Court  Administrative  Office. 

Over  fifty  (50)  persons  attended  the  forum.  The  Honorable  Charlotte  A. 
Perretta,  Associate  Justice  of  the  Appeals  Court  discussed  the  appellate 
process  for  child  welfare  cases.  This  is  a  nationally  recognized  process 
that  was  initiated  by  Justice  Perretta  to  improve  the  hearings  and  briefing 
time  frames  for  child  welfare  cases.  From  her  position  on  the  Appeals 
Court,  Justice  Perretta  offered  tips  and  advice  for  the  less  experienced 
judges  on  writing  findings  and  rationales  that  would  withstand  appellate 
scrutiny.  Judges  and  law  clerks  then  were  walked  through  a  child  welfare 
case  from  the  initiation  of  the  protection  case,  through  the  termination  trial, 
to  the  adoption  finalization.  Judges  Arline  S.  Rotman  and  Jeremy  A. 
Stahlin  and  Case  Manager,  Mary  M.  Ferriter,  J.D.,  M.P.A.,  led  the  panel 
discussion  that  included  many  best  practice  tips  and  policy  goals.  The 
judges  were  then  challenged  to  make  evidentiary  rulings  from  hypothetical 
vignettes  that  were  posed  by  the  panel.  From  the  reactions  of  the 
audience  and  the  evaluations,  this  was  a  very  successful  training. 

3.  Computerization  of  Data  Collection 

With  the  assistance  of  the  Court  Improvement  Project  funding,  the 
Probate  and  Family  Court  Department  commenced  a  computerized  data 
collection  process  that  is  capable  of  integrating  with  the  overall  Trial  Court 
automation  project. 

The  training  process  for  the  computerization  project  began  by  the  Case 
Manager  and  the  Local  Area  Network  (LAN)  Coordinator  for  Worcester 
Division  composing  a  users  manual  for  each  division.  Once  the  manual 
was  complete,  the  actual  trainings  were  scheduled.  The  training  for  each 
court  division  took  place  in  the  Registry  of  Probate.  (Since  neither  Dukes 
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nor  Nantucket  has  a  significant  number  of  G.L.  c.  210,  §3  cases  filed  with 
the  divisions,  it  was  determined  that  those  divisions  would  not  be  included 
in  the  child  welfare  automation  project  but  should  wait  for  the  Trial  Court 
automation  system.)  With  the  cooperation  from  the  First  Justices  and 
Registers  in  the  divisions  most  of  the  divisions  have  been  trained. 

In  ten  (10)  of  the  fourteen  (14)  court  divisions,  the  Probate  and  Family 
Court  has  implemented  the  statewide  computerization  rollout  of  BasCOT. 
In  these  divisions,  the  court  personnel  are  processing  all  of  the  documents 
by  hand  and  on  the  computer.  The  use  of  the  Child  Welfare  Tracking 
System  would  be  a  third  processing  of  the  documents.  Because  the 
entire  court  processing  of  the  documents  is  not  fully  computerized,  the 
use  of  the  computer  system  at  this  point  in  the  process  in  the  other 
divisions  would  double  the  workload  for  the  adoption  personnel. 
Determining  that  the  efforts  to  computerize  the  child  welfare  cases  should 
be  merged  with  the  overall  Probate  and  Family  Court  departmental 
automation  project,  the  child  welfare  reporting  functions  have  been 
incorporated  in  the  BasCOT  program. 

ii.  Policy  and  Practice  Initiatives 
a.  Permanency  Mediation  Pilot  Project 

1 .  Initial  Pilots  in  Berkshire  and  Hampden 
In  July  1998,  the  Probate  and  Family  Court  Department  began  a  new 
initiative  to  expedite  resolutions  in  child  welfare  cases.  Utilizing  federal 
funds  appropriated  through  the  Court  Improvement  Project  to  the 
Supreme  Judicial  Court,  the  Permanency  Mediation  Pilot  project 
was  established  in  the  Probate  and  Family  Court  Department. 
Permanency  Mediation  is  a  specialized  dispute  resolution  approach  that 
unites  kin,  care  givers  and  professionals  in  a  non-adversarial  process  to 
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facilitate  the  development  of  a  permanent  plan  that  addresses  the  child's 
long-term  need  for  safety,  support,  permanence  and  a  continuity  of 
relationships.  The  Permanency  Mediation  Pilot  project  was  a  joint  venture 
between  the  Court  and  the  Department  of  Social  Services,  with  each 
entity  financially  contributing  to  the  project.  This  initial  project  was  funded 
through  a  contract  by  the  Department  of  Social  Services  to  Massachusetts 
Families  for  Kids/Children's  Services  of  Roxbury  (MFFK).  Because  of  a 
lack  of  judicial  resources  available  in  the  Berkshire  and  Hampden 
Divisions  of  the  Probate  and  Family  Court,  these  sites  were  chosen  for  its 
pilots.  The  program  offered  the  court  assistance  in  processing  the 
number  of  cases  facing  lengthy  waits  for  available  trial  time.  This  project 
was  initially  used  to  expedite  the  contested  court  process  in  cases  brought 
under  the  provision  of  G.L.  c.  21 0,  §3.  In  the  FY2000  contract,  the  pilot 
expand  to  other  types  of  cases  that  involve  children  in  the  custody  of  the 
Department  of  Social  Services. 

The  Permanency  Mediation  model  used  in  Massachusetts 
encompasses  two  approaches  to  Permanency  Mediation:  family  group 
conferencing  and  cooperative  adoption  planning.  The  family  group 
conferencing  approach  is  utilized  in  cases  where  the  goal  is  reunification. 
The  mediator  unites  birth  parents,  extended  family,  social  workers, 
attorneys,  and  other  professionals  to  address  what  needs  to  occur  for  the 
child  to  return  home,  while  concurrently  considering  an  alternative 
permanent  plan  if  reunification  does  not  prove  possible. 

The  second  approach  is  cooperative  adoption  planning.  It  is  used 
when  reunification  is  no  longer  a  viable  option.  Recognizing  the  present 
and  future  needs  of  the  child,  the  cooperative  adoption  planning  approach 
focuses  on  building  a  trusting  partnership  between  birth  and  permanent 
parents  which  enables  them  to  explore  and  to  plan  the  nature  of  the 
child's  future  relationship  with  the  birth  family. 
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Permanency  Mediation  takes  place  in  a  series  of  meetings  and 
discussions  over  weeks  or  months,  during  which  time  the  parties  work 
together  with  a  specially  trained  mediator  to  define  their  responsibilities 
and  relationships,  to  participate  in  joint  problem-solving,  and  to  ensure 
that  the  child's  best  interests  and  long-term  needs  are  met.  Both 
approaches  are  based  upon  a  flexible  and  fluid  method  of  delivering 
services.  Mediation  services  are  provided  to  each  participant  in  individual 
sessions  until  the  parties  are  comfortable  being  brought  together  for  a 
joint  meeting  to  plan  for  the  child's  future.  Mediation  sessions  are  held  at 
locations  and  hours  convenient  to  the  participant.  Typically  the  initial 
sessions  for  the  parents  (both  birth  and  pre-adoptive)  are  held  in  their 
respective  homes  and  a  neutral  location  is  sought  for  the  joint  sessions,  if 
the  parties  are  able  to  engage  in  the  planning  process. 

Unlike  other  cases  referred  for  dispute  resolution,  the  cases  that  are 
referred  for  permanency  mediation  have  exposure  to  conflict  resolution 
approaches  from  the  beginning  of  the  case.  In  these  cases,  skilled  social 
workers  and  lawyers  have  utilized  techniques  and  skills  that  are 
characteristic  of  mediation  such  as  active  listening,  constructive 
confrontation,  effective  communication,  statement  clarification  and 
emotion  reflecting  or  acknowledging.  These  workers  also  honor  cultural 
differences  and  different  perspectives.  Prior  to  court  involvement  and 
even  after  the  case  has  been  filed,  these  tools  used  by  the  case  workers 
and  lawyers  have  assisted  in  limiting  the  issues.  Sometimes  this  is  done 
within  the  service  plan  context;  sometimes  it  is  within  the  legal  context. 

Because  of  this  prior  involvement  with  dispute  resolution 
methodologies,  it  was  very  important  to  explain  the  services  that  the  pilot 
project  was  offering  within  permanency  meditation.  To  introduce  the  pilot 
project,  informational  sessions  were  held  in  both  the  Berkshire  Probate 
and  Family  Court  and  the  Hampden  Probate  and  Family  Court 
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courtrooms.  These  introductory  sessions  included  speakers  from  the 
Department  of  Social  Services,  the  Committee  for  Public  Counsel 
Services,  the  Probate  and  Family  Court  and  representatives  from  MFFK. 

In  the  first  year  of  the  pilot,  FY1999,  there  were  eighteen  (18)  cases 
that  resulted  in  a  cooperative  adoption  or  guardianship  agreement.  See, 
Figure  7.  This  chart  included  both  the  cases  that  were  resolved  while 
receiving  services  from  Massachusetts  Families  for  Kids  and  those  cases 
that  were  later  resolved  prior  to  a  trial.  In  many  of  the  latter  cases,  the 
attorneys  have  credited  the  work  that  was  initiated  by  the  cooperative 
adoption  process  as  the  key  factor  to  resolving  the  case  even  though  the 
case  had  withdrawn  from  the  process. 

In  order  to  use  the  pilot  process  as  a  learning  tool,  the  cases  referred 
from  one  division  were  cases  at  the  initial  stages  of  the  termination  case. 
In  the  other  division,  the  cases  referred  were  cases  that  were  scheduled 
for  trial.  It  was  clear  from  the  results  that  cases  referred  early  in  the 
process  were  more  successful  in  achieving  an  agreement.  Twelve  cases 
were  referred  to  mediation  later  in  the  court  process.  Ten  of  the  twelve 
cases  proceeded  to  trial  and  three  of  those  cases  were  appealed.  In 
December  2000,  the  trial  judge  was  affirmed  on  all  three  of  the  cases  on 
appeal.  Only  two  cases  were  resolved  through  the  cooperative  adoption 
process. 

2.  Expansion  of  the  pilot  programs 
The  pilot  programs  in  the  Probate  and  Family  Court  began  in  the 
Hampden  and  Berkshire  Divisions  because  of  the  court's  need  for 
assistance  with  the  high  volume  of  cases  filed  in  Western  Massachusetts 
the  number  of  cases  awaiting  trial  time,  and  lack  of  judicial  resources  then 
available  to  the  Western  part  of  the  state.  In  the  second  year,  the  pilot 
was  expanded  to  the  Middlesex  Division.  In  an  effort  to  assist  the  local 
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divisions  process  the  referrals  for  permanency  mediation,  the  case 
manager  initiated  discussions  with  the  local  court  staff  to  work  through 
appropriate  local  court  procedures.  This  replicated  the  approach  taken 
when  the  program  was  initially  implemented  in  the  Berkshire  and 
Hampden  Divisions.  Once  this  had  been  completed,  the  Case  Manager 
and  the  Administrative  Office  worked  with  the  Massachusetts  Families  for 
Kids,  the  Department  of  Social  Services,  the  Committee  for  Public 
Counsel  Services,  and  the  Juvenile  Court  to  provide  an  introductory 
session  on  permanency  mediation  to  the  Middlesex  Bar,  the  Juvenile  Bar, 
the  Department  of  Social  Services  offices  that  work  within  Middlesex 
County  and  court  staff  from  all  of  the  applicable  departments  and 
divisions.  In  addition  to  this  session,  the  Case  Manager  also  hosted  a 
brown  bag  lunch  session  on  the  core  components  of  permanency 
mediation  for  the  judges  sitting  in  the  Middlesex  Division  of  the  Probate 
and  Family  Court. 

3.  Evaluation  of  the  pilot  sites 
In  1999,  the  Supreme  Judicial  Court,  as  the  recipient  of  the  Court 
Improvement  Project  funds  contracted  with  the  Center  for  Adoption  - 
Research  and  Policy  at  the  University  of  Massachusetts  Medical  School  to 
conduct  an  evaluation  of  the  permanency  mediation  model  that  was 
utilized  by  Massachusetts.  The  initial  report  was  completed  in  June  2000. 
It  discussed  the  preliminary  findings  of  the  researchers  relating  to  the 
descriptive  data  collected  from  Massachusetts  Families  for  Kids  and  the 
qualitative  data  collected  from  interviews  with  a  subset  of  the  project's 
participants. 

The  evaluation  was  comprised  of  cases  that  were  referred  to 
permanency  mediation  between  12/98  and  1 1/99.  Cases  involved  in  the 
evaluation  included  both  Probate  and  Family  Court  and  Juvenile  Court 
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cases  that  were  referred  for  permanency  mediation.  The  specific  findings 
of  the  evaluation  included: 

a.  a  settlement  rate  of  42.3%  of  all  completed  cases  (if  all  cases 
still  pending  reach  a  settlement  the  agreement  rate  might  reach 
as  high  as  57.3%; 

b.  the  participants  from  the  courts,  the  Department  of  Social 
Services,  birth  parents,  mediators  and  attorneys  were 
enthusiastic  about  the  program  and  wanted  to  see  the  project 
continued  and  expanded; 

c.  the  costs  associated  with  the  mediation  process  appear  to  be 
less  than  a  trial;  and, 

d.  the  cooperation  among  the  professionals  involved  in  child 
welfare  cases  increased. 

4.  FY  2001  Permanency  Mediation  Services 
In  the  Budget  for  FY  2001 ,  the  legislature  appropriated  funds  for 
permanency  mediation  services  in  the  Probate  and  Family  Court  and  the 
Juvenile  Court  Departments  which  enabled  the  courts  to  expand  the  pilot 
programs  statewide.  The  line  item  was  placed  in  the  budget  of  the 
Administrative  Office  of  the  Trial  Court  (AOTC).  The  Case  Manager  of  the 
Probate  and  Family  Court  played  the  lead  role  in  writing  the  request  for 
response  that  was  issued  by  AOTC  in  their  solicitation  of  bid  responses 
from  vendors  to  serve  as  a  lead  agency  to  oversee,  manage  and  conduct 
court-connected  permanency  mediation  services.  Children's  Services  of 
Roxbury,  Massachusetts  Families  for  Kids  (MFFK)  has  been  awarded  the 
contract  by  AOTC.  The  schedule  for  the  expansion  of  services  will  be 
made  in  conjunction  with  the  lead  agency  and  the  needs  of  both  the 
Probate  and  Family  Court  and  Juvenile  Court  Departments. 
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Under  this  contract,  all  neutrals  providing  permanency  mediation  in 
court-connected  cases  must  comply  with  specialized  qualifications 
required  by  the  Probate  and  Family  Court  and  Juvenile  Court 
Departments.  These  qualifications  include,  but  are  not  limited  to: 

a.  Thirty  (30)  hour  (minimum)  basic  mediation  training; 

b.  Twenty  (20)  hour  (minimum)  specialized  permanency  mediation 
training  that  encompasses  both  family  group  decision  making  and 
cooperative  adoption  planning  approaches; 

c.  Strongly  recommended:  clinical  or  legal  experience,  skills  or  training 
in:  the  dynamics  of  child  abuse/neglect,  domestic  violence, 
substance  abuse,  cultural  competence,  and  adoption  triad 
competence; 

d.  Participation  in  a  mentoring  component  that  consists  of  an 
apprenticeship  of  at  least  two  (2)  cases  and  a  competency  based 
performance  evaluation; 

e.  Attendance  and  annual  participation  in  professional  development 
programs  that  includes,  at  a  minimum,  eight  (8)  hours  per  year, 
related  to  clinical  or  legal  areas  such  as  the  dynamics  of  child 
abuse/neglect,  domestic  violence,  substance  abuse,  cultural 
competence,  and  adoption  triad  competence; 

These  criteria  exceed  the  Supreme  Judicial  Court's  Standing  Committee 
on  Dispute  Resolution's  proposed  qualifications  for  court-connected 
mediators.  However,  they  have  been  endorsed  by  the  Juvenile  Court  and 
the  Probate  and  Family  Court  Departments  as  necessary  to  perform 
court-connected  permanency  mediation  services. 

The  model  for  Court-Connected  Permanency  Mediation  in  the  Juvenile 
Court  and  the  Probate  and  Family  Court  Departments  is  based  upon  the 
pilot  programs  and  offers  an  alternative  to  a  contested  court  proceeding 
for  parties  when  a  child  is  in  the  custody  of  the  Department  of  Social 
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Services.  Specifically,  the  permanency  mediation  model  utilized  in 
Massachusetts  is  a  specialized  dispute  resolution  process  that  uses  an 
independent  mediator  with  specialized  clinical  training  to  facilitate  a  child- 
centered,  family-focused  approach  to  permanency  planning. 

A  vigorous  schedule  of  informational  forums  took  place  in  November 
and  December  2000.  Introductory  materials  about  permanency 
mediation,  the  materials  announcing  the  sessions,  and  the  invitation  to  the 
sessions  are  attached  as  Appendix  B.  Attorneys,  Department  of  Social 
Services'  personnel  both  clinical  and  legal,  court  staff  and  judges,  across 
the  state,  were  introduced  to  the  benefits  of  permanency  mediation 
through  the  testimonials  of  mediators,  attorneys,  and  judges  at  regional 
sessions. 

Now  that  awareness  of  the  program  has  spread  statewide  referrals  are 
beginning  to  come  in  from  all  counties.  Additionally,  requests  have  been 
made  to  accept  cases,  not  currently  involving  the  Department  of  Social 
Services  but  where  DSS  had  been  a  party  to  a  prior  action  involving  the 
family.  For  example,  when  a  guardian  seeks  to  resign  and  the 
Department  of  Social  Services  had  originally  sponsored  the  guardianship 
because  of  protective  concerns  relating  to  the  parents  of  the  child,-- 
mediation  services  can  step  in  to  prevent  the  Department  of  Social 
Services  from  opening  a  new  case. 

Indigent  step-parent  adoptions  and  disrupted  post-adoption 
agreements  in  addition  to  the  guardianship  of  minor  cases  with  potential 
DSS  involvement  are  all  possible  areas  of  future  expansion  with  an 
increase  in  the  FY  2002  permanency  mediation  appropriation. 
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B.    Partnerships  With  The  Supreme  Judicial  Court 

1 .  Committee  on  Delays  in  Child  Welfare  Cases 
In  April  1998,  then  Chief  Justice,  Herbert  P.  Wilkins  invited 
representatives  from  the  Probate  and  Family  Court,  the  Juvenile  Court, 
the  Appeals  Court,  the  Committee  for  Public  Council  Services,  the 
Department  of  Social  Services  and  the  Attorney  General's  Office  to  serve 
on  the  Supreme  Judicial  Court's  Committee  on  Appeals  of  Child  Welfare 
Cases.  A  committee  composed  of  the  following  persons  has  been 
meeting  since  1998  to  address  issues  of  delay  in  appellate  child  welfare 
cases: 

>  Justice  Roderick  L.  Ireland,  and  Attorney  Christine  Burak  represent 
the  Supreme  Judicial  Court; 

>  Justice  Charlotte  A.  Perretta  represents  the  Appeals  Court; 

>  Chief  Justice  Sean  M.  Dunphy  and  Attorney  Mary  Ferriter,  Case 
Manager  represent  the  Probate  and  Family  Court; 

>  Chief  Justice  Martha  P.  Grace,  Attorney  Jane  Strickland,  Court 
Administrator,  and  Attorney  Jacqueline  Schelfaudt,  Case  Manager 
represent  the  Juvenile  Court; 

>  Attorney  Alec  Gray,  General  Counsel  represents  the  Administrative 
Office  of  the  Trial  Court  (AOTC); 

>  Attorney  Virginia  A.  Peel,  General  Counsel  represents  the 
Department  of  Social  Services; 

>  Attorney  Judith  S.  Yogman,  Assistant  Attorney  General  represents 
the  Attorney  General's  Office;  and, 

>  Attorneys  R.  Susan  Dillard  and  Margaret  C.  Winchester,  the  Co- 
Directors  of  the  Children  and  Family  Law  Program  represent  the 
Committee  for  Public  Counsel  Services. 
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Justice  Ireland  suggested  an  expansion  of  the  purpose  of  the  committee 
beyond  analyzing  appellate  delays  because  of  the  high  level  of  interest 
and  involvement  by  all  of  the  stakeholders  who  were  active  participants  at 
each  meeting.  Subsequently,  the  role  of  the  committee  expanded  to 
examine  all  barriers  to  timely  resolutions  of  child  welfare  cases  from  start 
to  finish.  Chief  Justice  Marshall  has  enthusiastically  continued  the  work  of 
the  committee  under  the  chairmanship  of  the  Justice  Ireland. 

The  committee  has  been  responsible  for  the  changes  in  appellate 
practice  and  has  suggested  revisions  to  the  determinations  of  indigency 
forms  promulgated  by  the  Supreme  Judicial  Court.  Currently,  the 
committee  is  analyzing  data  from  cases  on  appeal  to  identify  other 
systemic  areas  of  delay.  The  committee  has  recently  taken  on  the  task  of 
developing  a  "best  practice"  approach  to  preparing  findings  which  will  be 
offered  to  lawyers,  law  clerks,  and  judges.  To  address  the  systemic 
delays  associated  with  the  production  of  transcripts,  the  committee  is 
compiling  information  on  voice-to-text,  computer-aided  transcripts,  and 
other  real-time  simultaneous  translations  of  court  hearings  to  determine  if 
a  pilot  would  prove  cost  effective. 

2.  Court  Improvement  Projects 
The  Probate  and  Family  Court  has  sought  money  from  the  Court 
Improvement  Project  grants  for  the  use  of  recall  judges,  to  conduct  and 
attend  trainings  and  to  provide  permanency  mediation  services.  The  use 
of  the  Court  Improvement  funding  has  enabled  the  Probate  and  Family 
Court  to  develop  and  test  interesting  and  innovative  programs  and  to  work 
collaboratively  with  the  Department  of  Social  Services,  the  Committee  for 
Public  Counsel  Services  and  the  Juvenile  Court  Department. 
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c.  Implementation  of  ASFA  and  Chapter  3  of  the  Acts  of 
1999 

1 .  Committee  to  Update  Trial  Court  Rules  and  Forms 
To  implement  Chapter  3  of  the  Acts  of  1999  relative  to  permanency 
hearings  and  reasonable  efforts  determinations,  a  committee  comprised 
of  representatives  from  the  Administrative  Office  of  the  Trial  Court,  the 
Juvenile  Court,  and  the  Probate  and  Family  Court  began  drafting  new 
rules  and  forms  in  March  1999.  The  changes  which  were  federally 
mandated  by  the  Adoption  and  Safe  Families  Act  of  1997  (ASFA), 
required  revisions  to  Uniform  Trial  Court  Rule  VI.  On  June  28,  2000,  the 
Supreme  Judicial  Court  promulgated  a  revision  of  Trial  Court  Rule  VI 
formerly  entitled  Uniform  Rules  for  Substitute  Care  Review  Hearings. 
These  rules,  now  entitled  Uniform  Rules  for  Permanency  Hearings,  went 
into  effect  on  September  5,  2000.  On  September  1 ,  2000,  the 
Administrative  Office  of  the  Trial  Court  issued  interim  Permanency 
Hearing  forms. 

One  of  the  major  changes  mandated  by  the  legislation  was  the  active 
role  of  the  judge  in  determining  the  plan  for  the  child.  The  court  is  no 
longer  simply  reviewing  the  plans  submitted  by  the  Department  of  Social 
Services  but  must  now  determine,  after  holding  a  permanency  hearing, 
the  appropriate  plan  for  the  child.  This  new  role  for  the  court  and  the 
implementation  of  the  rule  has  had  a  great  impact  on  this  court 
department  and  the  workload  of  the  judges  and  the  staff. 

The  overall  policy  shift  that  was  mandated  by  ASFA,  was  incorporated 
into  the  new  trial  court  rule  to  ensure  compliance.  The  specific  changes  to 
Trial  Court  Rule  VI  include:  a  description  of  the  plan  to  be  submitted  that 
outlines  the  information  needed  by  the  court  to  make  the  necessary 
statutory  determinations  regarding  reasonable  efforts  by  the  Department 
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of  Social  Services,  if  required,  and  the  appropriate  placement  for  the  child 
(G.L.  c.  119,  §29B);  a  provision  that  requires  notice  to  the  Department  of 
Social  Services  in  advance  of  notice  to  all  parties  (the  Department  of 
Social  Services  is  responsible  for  notifying  the  foster  parent(s));  a 
statement  of  the  purpose  of  the  hearing,  that  clarifies  the  Court's 
obligation  to  determine  and  then,  to  periodically  review  the  permanency 
plan  for  the  child,  as  well  as  to  aid  in  the  implementation  of  the  plan  in  a 
timely  manner;  and,  a  requirement  that  the  Court  make  a  written 
certification  as  required  by  G.L.  c.  119,  §29C  regarding  the  efforts  made 
or  required  to  be  made  by  the  Department  of  Social  Services.  (A  copy  of 
the  Bulletin  is  attached  as  Appendix  C.) 

The  new  forms  have  been  designated  as  "interim"  forms  to  ensure  that 
they  are  user  friendly  and  meet  the  federal  requirements  as  established 
by  the  Department  of  Health  and  Human  Services,  Administration  for 
Children  and  Families  (DHHS).  There  are  six  forms  that  needed  to  be 
revised  or  devised  for  use  in  the  three  court  departments  that  hear  child 
welfare  matters.  The  Case  Manager  on  behalf  of  the  Probate  and  Family 
Court  Administrative  Office  is  working  closely  with  the  Department  of 
Social  Services  regional  offices  to  implement  these  rules  and  to  comply 
with  the  federal  requirements  in  a  timely  manner. 

2.  Issuance  of  Rules  and  Regulations  by  the  Federal  Department  of 
Health  and  Human  Services 
On  January  25,  2000,  the  Federal  Register  published  the  rules  and 

regulations  issued  by  the  Department  of  Health  and  Human  Services, 

Administration  for  Children  and  Families  (DHHS)  implementing  the 

Adoption  and  Safe  Families  Act  of  1997.  These  regulations  sought  to 

clarify  the  new  review  practices  for  auditing  purposes  and  the  eligibility 

criteria  for  IV-E  services.  Services  secured  by  Title  IV-E  of  the  Social 
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Security  Act  include,  for  example,  reimbursement  for  foster  care  programs 
and  certain  medical  coverage.  To  ensure  that  all  of  the  stakeholders  in  the 
state  child  welfare  system  heard  the  same  message,  the  Department  of 
Social  Services  invited  representatives  from  the  Probate  and  Family  Court 
Department,  the  Juvenile  Court  Department  and  the  Committee  for  Public 
Counsel  Services  to  attend  a  local  (Boston),  two  day  regional  training 
session  that  explained  the  regulations. 

Of  particular  importance,  was  the  discussion  of  the  differentiation 
between  1 )  the  eligibility  of  a  child  for  IV-E  services;  and,  2)  the  eligibility 
of  the  state  agency  to  receive  federal  reimbursement  for  foster  care  and 
adoption  assistance  on  behalf  of  the  child.   If  the  court  does  not  make  a 
finding  that  states  that  it  is  contrary  to  the  welfare  (commonly  referred  to 
as  the  'CTW  finding)  at  the  moment  that  the  child  is  first  placed  in  foster 
care,  then  the  child  is  not  eligible  for  IV-E  services  for  the  duration  of  his 
or  her  stay  in  foster  care.  Depending  upon  the  state  services  that  are 
available  to  the  child,  this  child  may  not  be  able  to  receive  health  benefits, 
for  example.  Although  this  is  not  the  case  for  a  child  within 
Massachusetts  because  of  state  funded  benefits,  if  a  child  from 
Massachusetts  is  placed  in  another  state,  however,  that  child  is  not 
guaranteed  coverage  because  he  or  she  is  not  IV-E  eligible. 

In  addition  to  the  'contrary  to  the  welfare'  finding,  the  Court  must  make 
the  so-called  'reasonable  efforts'  determinations  required  by  G.L.  c.  119, 
§29C.  The  initial  determination  is  whether  the  Department  of  Social 
Services  has  made  reasonable  efforts  to  prevent  or  eliminate  the  need  for 
removal  of  the  child  from  the  home;  or  whether  the  existing  circumstances 
indicate  that  there  is  an  immediate  risk  of  harm  or  neglect  which 
precluded  the  provision  of  preventative  services  as  an  alternative  to 
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removal.  Without  this  determination  written  in  conjunction  with  the  initial 
custody  order  the  state  is  not  eligible  for  title  IV-E  reimbursement  funds  for 
the  child  until  this  reasonable  efforts  determination  has  been  made. 

DHHS  also  has  established  several  requirements  for  permanency 
hearings.  One  caveat  the  DHHS  set  out  in  the  regulations  is  that  paper 
reviews,  ex  parte  hearings,  agreed  orders  or  other  actions  or  hearings 
which  are  not  open  to  the  participation  of  the  parents  of  the  child,  the 
child,  and  the  foster  parents  or  pre-adoptive  parents  are  by  definition  not 
permanency  hearings.  45  CFR  §1355.20. 

The  Probate  and  Family  Court  is  mindful  of  the  fact  that  failure  to  hold  a 
timely  permanency  hearing  will  result,  not  only  in  a  loss  of  reimbursement 
funds  for  the  Department  of  Social  Services  for  the  time  period  that  the 
state  is  not  in  compliance  with  the  Federal  mandate,  but  puts  the 
Commonwealth  at  risk  of  forfeiting  substantial  funding  if  the  Federal 
statewide  review  (the  Child  and  Family  Service  Review  Process  is 
expected  to  take  place  the  Spring  of  2001 )  finds  that  the  state  is  not 
operating  in  'substantial  conformity,'  as  defined  by  DHHS.  As  part  of  their 
statewide  review  and  audit,  the  DHHS  will  also  be  conducting  interviews 
with  the  key  stakeholders,  including  foster  parents,  guardians  ad  litem, 
CPCS  attorneys  and  the  courts.  One  issue  that  they  will  be  assessing  is 
the  quality  of  the  permanency  hearings.  These  messages  were  conveyed 
to  the  Courts  in  a  Bulletin.  See  Appendix  D  supra. 

The  Case  Manager  is  meeting  with  each  Department  of  Social 
Services'  regional  legal  office  to  determine  what  needs  to  be  done  by  the 
Probate  and  Family  Court  to  assist  in  scheduling  timely  and  proper 
permanency  hearings.  To  date,  the  Western  Massachusetts,  Worcester, 
Essex  and  Bristol  regions  have  met  with  the  case  manager  and  initial 
areas  of  concern  were  identified,  resolved  or  are  currently  being 
addressed. 
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3.  Ad  Hoc  Committee  Established  to  Create  Open  Adoption 
Agreement  Forms 
On  July  1 ,  1 999  the  amendment  to  G.L.  c.  21 0  that  added  sections  6C, 

6D,  and  6E  became  effective.  These  sections  provided  a  framework  for 

open  adoption  agreements.  The  term  "open  adoption  agreement" 

includes  both  post-adoption  agreements  and  post-termination 

agreements.  These  sections  must  be  read  in  conjunction  with  section  16 

of  the  Act  (St.  1999,  c.3)  that  amended  G.L.  c.  210,  §3  (and  became 

effective  on  April  1 ,  1999)  that  provided  for  post-termination  agreements. 

Prior  to  this  effective  date  the  Probate  and  Family  Court,  the  Juvenile 

Court,  the  Department  of  Social  Services,  the  Committee  for  Public 

Counsel  Services  and  the  Massachusetts  Families  For  Kids  formed  an  ad 

hoc  committee  to  discuss  the  type  of  language  that  must  be  contained  in 

each  agreement  in  order  for  a  court  to  accept  it.  Although  much  of  the 

language  is  statutorily  mandated,  sections  of  "boilerplate"  language  were 

added.  These  "sample"  agreements  and  forms  were  distributed  to  the 

CPCS  attorneys  at  their  mandated  training.  After  a  year  of  using  the 

forms,  the  ad  hoc  group  has  agreed  to  revise  the  forms  to  address  the 

issues  that  have  surfaced  since  the  forms  were  drafted. 

For  a  quick  reference  the  following  definitions  may  be  helpful: 

1 )     A  Post-Termination  Agreement  is  an  agreement  between  the 

Department  of  Social  Services  (petitioner)  and  birth  parent(s).  It 

may  provide  for  contact  or  communication  between  the  birth 

parent(s)  and  the  child  until  an  adoption  is  finalized.  The  agreement 

may  also  contain  language  that  will  require  the  Department  of  Social 

Services  to  use  'best  efforts'  to  recruit  a  pre-adoptive  family  that 

would  agree  to  accommodate  the  facilitation  of  communication  or 

contact  with  the  child's  biological  family.  The  term  'post-termination 

agreement'  may  also  refer  to  an  agreement  between  the  birth 
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parent(s)  and  the  pre-adoptive  parent(s)  that  provides  for  contact  or 
communication  between  the  birth  parent(s)  and  the  child  during  the 
period  from  the  entry  of  the  210  decree  to  the  adoption  finalization. 
2)     A  Post-Adoption  Agreement  is  a  contract  between  the  birth 

parent(s),  adoptive  parent(s)  and  the  child,  if  he  or  she  is  over  the 
age  of  12,  that  provides  for  contact  or  communication  after  the 
adoption  finalization. 
Interim  procedures  were  devised  to  assist  the  courts,  the  attorneys  and 
their  clients  to  understand  the  new  court  process  and  implement  the 
provisions  of  the  open  adoption  statute.  Courts  were  advised  by  the 
Probate  and  Family  Court  Administrative  Office  to  review  open  adoption 
agreements  at  the  time  the  court  reviews  the  CARI/CORI  records  of  the 
adopting  parents.  It  was  recommended  that  both  procedures  be 
completed  prior  to  scheduling  the  finalization  hearing.  Courts  were  also 
advised  to  request  an  interdepartmental  assignment  (e.g.  a  Probate  and 
Family  Court  judge  should  request  to  sit  as  a  Juvenile  Court  judge)  or  to 
request  a  special  assignment  (e.g.  a  Probate  and  Family  Court,  Hampden 
Division  judge  should  request  to  sit  as  a  Middlesex  division  judge)  to  hear 
both  the  adoption  petition  and  the  review  of  the  agreement  when  a 
previously  approved  agreement  is  being  questioned  by  the  adoption  court. 

d.  Related  Projects 

1 .  Working  Group  on  Psychopharmacy  and  the  Treatment  of 
Children  in  the  Custody  of  the  Department  of  Social  Services. 
Since  February  2000,  an  interdisciplinary  and  interagency  committee 

began  work  to  address  issues  arising  when  children,  in  the  custody  of  the 

Department  of  Social  Services  (DSS),  are  treated  with  psychiatric 

interventions  that  constitute  'extraordinary  medical  care.'  The  Working 

Group  on  Psychopharmacy  and  Children  is  comprised  of  representatives 
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from  the  Center  for  Public  Representation,  the  Committee  for  Public 
Counsel  Services,  the  Department  of  Mental  Health,  the  Department  of 
Social  Services,  the  Juvenile  Court  Department,  the  Probate  and  Family 
Court  Department,  and  the  Mental  Health  Legal  Advisors.  Particularly,  the 
committee  is  concerned  that  there  is  no  FDA  recommended  dosage  of 
antipsychotic  medications  for  children.  The  FDA  has  not  conducted 
studies  on  the  effects  (long  or  short  term)  on  a  child  (pre-puberty, 
pubescent  and  post  puberty).  Thus,  it  is  particularly  important  that  the  eye 
and  ears  of  the  court  are  watching  these  children  very  carefully  and 
consistently.  Thus,  the  objectives  of  the  Working  Group  are  to  establish 
guidelines  and  protocols  that  will  properly  strike  the  critical  balance 
between  a  process  that  is  sufficiently  responsive  to  the  child's  right  to 
judicial  protective  oversight,  and  yet  is  not  so  onerous  as  to  deter  or  delay 
appropriate  psychiatric  care. 

Antipsychotic  medications,  electroconvulsive  treatments  and  some 
other  interventions  have  already  been  identified  by  Massachusetts 
appellate  courts  as  "extraordinary  medical  care"  such  that  when  a 
professional  or  organization  seeks  to  treat  a  legally  incompetent  person 
they  must  receive  judicial  approval  prior  to  the  administration  of  the 
intervention  (unless  an  emergency  exists).  Periodic  reviews  are  also 
required.  These  hearings  are  sometimes  called  "Rogers  Hearings"  after 
the  seminal  case  Roger  v.  Commissioner  of  Department  of  Mental 
Health.  390  Mass  489,  458  N.E.2d  308  (1983).  The  initial  inquiry  of  the 
Working  Group  focused  on  the  appropriate  judicial  review  process  when 
antipsychotic  medications  are  prescribed  for  children  in  DSS's  custody. 
However,  with  the  increased  use  of  multiple  psychiatric  medications  in 
"polypharmacy"  approaches,  the  scope  of  the  Working  Group's  task 
broadened  to  include  an  examination  of  classes  of  psychiatric 
interventions  other  than  antipsychotic  medications. 
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Increasingly,  children  are  being  treated  with  "polypharmacy" 
approaches  which  may,  or  may  not,  specifically  include  antipsychotic 
medications.  New  medicines  and  the  practice  of  prescribing  them  in 
tandem  call  for  the  development  of  new  procedures  to  protect  the 
interests  of  children  in  DSS's  custody.  Case  law  evolved  that  required  the 
protection  of  the  interests  of  adults  who  have  been  declared  legally 
incompetent.  However,  no  uniform  court  procedures  have  been 
promulgated  to  protect  a  person  who  is  legally  incompetent  because  of 
young  age  and  is  in  the  custody  of  DSS.  Additionally,  no  procedures 
have  evolved  that  take  into  account  the  fact  that  some  psychiatric 
medications  prescribed  to  children  may  actually  hold  greater  potential 
risks  to  children  than  do  some  of  the  newer  generations  of  antipsychotic 
medications,  and  yet  do  not  fall  squarely  under  the  current  case  law 
calling  for  judicial  review. 

The  specific  goals  of  the  Working  Group  are:  1 )  to  develop  a 
comprehensive  systemic  and  multi-system  response  to  children  in  the 
custody  of  the  Department  of  Social  Services  who  need  medications  that 
may  be  considered  'extraordinary  medical  care';  2)  to  identify  and 
overcome  the  barriers  to  the  implementation  of  an  integrated  response  to 
the  needs  of  these  children;  3)  to  design  appropriate  roles  for  each  entity, 
professional,  or  organization  involved  in  the  process;  and,  4)  to  devise 
protective  court  procedures  that  are  consistent  with  case  law  regarding 
judicial  oversight  to  protect  those  that  are  legally  incompetent  because  of 
their  minority. 

Members  of  the  Working  Group  agreed  that  an  essential  feature  of  the 
proposed  framework  is  the  required  appointment  of  a  monitor  in  each 
case.  The  monitor's  duties  and  responsibilities  as  applied  to  children  are 
to  be  clarified  in  a  uniform  court  order  that  includes,  among  other 
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obligations,  to:  track  an  assigned  case  over  time;  observe  the  child; 
communicate  with  psychiatric  caregivers  and  DSS  staff;  and,  make 
reports  and  recommendations  to  the  Court  as  necessary. 

The  guidelines  and  protocols  will  outline  judicial  oversight  procedures 
and  other  steps  to  protect  the  child's  rights  and  to  ensure  that  the 
psychiatric  medication  needs  of  children  in  DSS's  custody  are  being  met 
in  the  most  appropriate  and  least  intrusive  or  restrictive  manner.  These 
guidelines  and  protocols  will  describe  the  roles  of  all  the  participants  in  a 
court  proceeding  in  order  to  assure  that  each  child  is  receiving  appropriate 
legal  representation,  court  oversight,  psychiatric  care,  and  ongoing-case 
monitoring.  These  guidelines  and  protocols  are  intended  to  reflect  the 
minimum  steps  required  to  ensure  that  appropriate  oversight  and 
protection  is  available  for  children  in  DSS's  custody.  Obviously,  in  some 
cases,  further  measures  or  more  scrutiny  of  the  issues  may  be  required. 

Although  the  guidelines  and  protocols  are  still  being  developed  by  the 
Working  Group,  the  education  process  is  underway.  These  matters  were 
first  discussed  in  an  interdisciplinary  forum  in  September  1996,  at  the 
Children's  Justice  Act  Conference.  The  Case  Manager  of  the  Probate 
and  Family  Court  organized  this  discussion  and  with  enthusiastic 
evaluations  from  that  workshop,  the  Probate  and  Family  Court's  case 
manager  again,  organized  a  workshop  at  the  2000  Children's  Justice  Act 
Conference.  The  latest  workshop  was  based  upon  the  early  discussions 
of  the  Working  Group,  and  in  fact,  many  of  the  Working  Group's 
participants  were  presenters  at  the  workshop. 

The  education  process  has  begun,  but  it  must  continue,  so  that  the 
courts,  the  lawyers,  the  social  workers  and  the  monitors  will  be  kept 
apprized  of  the  special  nature  of  children's  Rogers  cases.  All  of  the 
stakeholders  anticipate  that  further  training  in  this  area  will  be  necessary. 
The  SJC  has  released  federal  funds  from  the  Court  Improvement  Grant  to 
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the  Committee  for  Public  Counsel  Services  to  provide  specialized  mental 
health  training  for  all  of  its  Children  and  Family  Law  attorneys  . 
Additionally,  the  Probate  and  Family  Court  has  made  the  recommendation 
to  its  education  committee  to  place  the  subject  on  the  agenda  for  the 
judicial  educational  conference  in  the  Fall. 

2.  Substance  Abuse  Training 
Another  area  of  interest  to  the  Probate  and  Family  Court  has  been  the 
interplay  of  the  substance  abuse  recovery  process  and  the  time  tables 
mandated  by  the  Adoption  and  Safe  Families  Act.  Focusing  attention  on 
this  subject,  the  Probate  and  Family  Court  organized  a  workshop  for  the 
2000  Children's  Justice  Act  Conference  entitled  "Substance  Abuse  and 
Child  Maltreatment:  Assessments,  Interventions  and  Timetables."  The 
seemingly  contrary  policy  objectives  of  the  SJC  Standards  on  Substance 
Abuse  for  the  Courts  and  the  timetables  imposed  by  ASFA  were 
discussed.  The  workshop  focused  on  accessing  services  to  monitor 
compliance  with  court  orders  though  existing  court  services.  For  example, 
in  some  court  departments  the  Department  of  Mental  Health,  the  Office  of 
Community  Corrections  staff  and  the  Department  of  Social  Services  may 
provide  services  within  the  court  that  would  be  practicable  and  easily 
accessible.  The  panel  focused  on  the  issue  of  when  does  an  addiction  go 
beyond  a  health  issue  to  become  a  safety  issue  and  therefore  a  risk  to  the 
child's  welfare.  This  issue  and  others  have  been  studied  nationally  by 
DHHS,  Substance  Abuse  and  Mental  Health  Services  Administration 
Office  of  the  Assistant  Secretary  for  Planning  and  Evaluation.  The  DHHS 
published  "Blending  Perspectives  and  Building  Common  Ground:  A 
Report  to  Congress  on  Substance  Abuse  and  Child  Protection,"  in  April 
1999.  This  document  was  incorporated  into  the  workshop  and  copies 
were  made  available  to  the  participants. 


Page  33 


E.   Interagency  Training  on  Transferring  Custody  to  the  Department  of 
Social  Services 

The  Department  of  Social  Services  can  be  awarded  custody  of  a  child 
by  petitioning  the  court  for  custody,  or  in  an  emergency  circumstance,  the 
Department  may  be  given  custody  by  a  court  ordering  an  emergency 
transfer  of  custody  to  the  Department.  In  the  Probate  and  Family  Court 
an  emergency  transfer  of  custody  is  known  as  a  'sua  sponte  23C 
Pursuant  to  G.L.  c.  119,  §23(C),  "[t]he  department  may  seek  and  shall 
accept  on  order  of  a  probate  court  the  responsibility  for  any  child  under 
the  age  of  eighteen  years  of  age  who  is  without  proper  guardianship  due 
to  the  death,  unavailability,  incapacity  or  unfitness  of  the  parent  or 
guardian,  or  on  the  consent  of  the  parent  or  parents...."  Because  these 
cases  then  straddle  two  different  types  of  court  actions  (a  divorce  and  a 
state  intervention  case),  the  protections  mandated  in  state  intervention 
cases,  for  example,  the  automatic  appointment  of  counsel  for  children, 
sometimes  do  not  happen  in  the  non-DSS  cases. 

An  increase  in  emergency  transfers  of  custody  by  the  Probate  and 
Family  Court  Judges  prompted  a  discussion  between  the  Department  of 
Social  Services  and  the  case  manager  of  the  Probate  and  Family  Court 
about  the  best  use  of  the  a  sua  sponte  order  and  the  continuum  of 
services  that  can  be  provided  to  the  families  in  order  to  prevent  the 
removal  of  the  child  from  the  home.  It  was  noted  that  in  some  instances 
it  may  be  more  appropriate  for  a  Probation  Officer  (a  mandated  reporter) 
to  file  a  51 A  report  which  would  trigger  the  51 B  investigation,  rather  than 
for  the  court  to  order  the  removal  of  the  child  from  his  or  her  parents.  An 
emergency  51 B  investigation  can  be  conducted  within  24  hours  of  the 
report.  Other  issues  that  have  been  discussed  include  1)  having  the  court 
enter  an  order  for  the  Department  of  Social  Services  to  release  the  51 B 
report  to  the  court  so  that  the  information  gets  back  to  the  judge;  2)  having 
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the  court  schedule  a  further  hearing  on  the  case  so  that  the  case  is  back 
before  the  Court  promptly;  and  3)  having  the  Court  issue  an  order  that 
names  the  Department  of  Social  Services  as  an  intervener  in  the 
underlying  case  (e.g.,  divorce,  209A)  to  submit  the  report  and  to  request 
emergency  custody  of  the  child,  if  the  circumstances  are  found  to  warrant 
removal. 

The  Case  Manager  worked  with  the  Office  of  the  Commissioner  of 
Probation,  the  Department  of  Social  Services,  and  the  Committee  for 
Public  Counsel  to  produce  a  multi-agency/multi-system  training  entitled  Is 
the  Child's  Safety  At  Risk?:  Exploring  the  Continuum  of  Responses. 
The  seminar  was  held  on  January  23,  2001 .  Over  One  hundred  and 
twenty  judges,  probations  officers,  CPCS  and  legal  services  attorneys, 
and  representatives  from  both  the  legal  and  clinical  divisions  of  the 
Department  of  Social  Services  attended  the  program  that  was  developed 
to  address  the  concerns  of  the  Probate  and  Family  Court  personnel  who 
interface  with  the  Department  of  Social  Services  and  the  children  and 
families  that  come  before  the  court.  Specifically,  the  court  is  concerned 
about  the  cases  where  the  parties  in  the  context  of  a  divorce,  modification, 
209A,  guardianship  of  a  minor,  or  paternity  case,  assert  allegations  of 
physical  abuse  by  one  side  while  the  other  side  makes  allegations  of 
sexual  abuse,  or  other  similar  arguments.  What  options,  including  a  sua 
sponte  order  transferring  custody  to  DSS  are  available  to  the  court?  How 
can  the  court  access  the  services  necessary  to  insure  that  the  child  is  safe 
and  protected?  When  the  court  is  concerned  about  the  safety  of  the  child 
in  a  home,  what  is  the  best  approach  to  convey  that  information  to  the 
Department  of  Social  Services  and  for  the  Department  to  conduct  an 
investigation?  What  are  a  Probation  Officer's  responsibilities  as  a 
mandated  reporter  under  G.L.  c.  1 19,  §  51  A?  When  the  Department  of 
Social  Services  reports  that  the  case  has  been  "screened  out",  "screened 
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in",  "screened  in  for  follow-up",  or  "supported",  what  do  those  terms  mean 
to  the  Department,  how  are  they  interpreted  by  the  probation  officer,  the 
lawyer  for  the  child  or  the  parent,  and  the  court?  In  addition  to  providing 
the  answers  to  these  questions,  the  goals  of  the  program  included: 
developing  a  collaborative  approach  to  investigating  potentially  unsafe 
situations;  obtaining  a  shared  understanding  of  the  terminology  used  by 
the  Department  of  Social  Services;  and,  implementing  a  cooperative 
procedure  that  benefits  the  children  and  families  that  are  served  by  the 
Probate  and  Family  Court.  The  session  began  with  informal  discussions 
among  the  participants,  sharing  best  practice  ideas  from  around  the  state. 
Introductory  remarks  were  offered  by  Sean  M.  Dunphy,  Chief  Justice  of 
the  Probate  and  Family  Court  and  Ronald  Corbett,  Jr.,  Executive  Director 
of  the  Supreme  Judicial  Court.  Chief  Justice  Dunphy  set  the  tone  for  the 
program  and  raised  the  issues  for  the  panel  to  address.  Taking  the  lead 
from  Chief  Justice  Dunphy's  introduction,  the  panel  discussed  the 
procedural  aspects  of  these  types  of  cases  and  explained  the  role  and 
perspective  of  each  of  the  speakers.  The  panelists  consisted  of:  Attorney 
Susan  Dillard,  Co-Director  Children  and  Family  Law  Program,  Committee 
for  Public  Counsel  Services;  Attorney  Irene  Herman,  Regional  Counsel, 
Boston  Area  Office,  Department  of  Social  Services;  Mark  Sawula,  Area 
Program  Manager,  Springfield  Area  Office,  Department  of  Social 
Services;  Sondra  McMillan-King,  Probation  Officer,  Hampden  Division, 
Probate  and  Family  Court;  Hon.  Robert  A.  Scandurra,  Justice,  Barnstable 
Division,  Probate  and  Family  Court;  and  Ronald  P.  Corbett,  Jr.,  Executive 
Director,  Supreme  Judicial  Court.  After  time  for  table  discussions  of  case 
scenarios,  the  final  panel  addressed  the  issues  that  need  to  be  addressed 
when  the  judge  decides  to  remove  the  child  from  his  or  her  home, 
including  the  emotional,  psychological,  legal  and  security  issues. 
Speaking  on  this  subject  were  the  Hon.  James  V.  Menno,  Justice, 
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Plymouth  Division,  Probate  and  Family  Court  and  Derick  Grover,  Speak 
Out  Team  Member,  Mass.  Families  for  Kids.  Derick  Grover  is  a  19  year 
old,  who  spent  years  in  the  foster  care  system.  He  recalled  his  removal 
from  his  parent'  home  and  the  pain  and  anxiety  that  accompanied  his 
removal.  Ending  on  an  upbeat  note,  Derick  provided  his  thoughts  on  how 
the  system  could  better  prepare  children  for  their  removal,  for  the  court 
process  and  for  foster  care  placements. 

Participants  left  the  session  requesting  more  of  these  types  of  multi- 
disciplinary  conferences.  Many  of  the  judges  in  attendance  expressed  the 
view  that  the  information  would  be  very  helpful  when  they  were  faced  with 
a  child  at  risk  the  next  time.  Additionally,  one  judge  stated  that  she  was 
scheduling  this  type  of  discussions  at  her  local  level  with  the  Probation 
Officers,  Department  of  Social  Services  clinical  staff,  Department  of  Social 
Services  legal  staff,  and  the  CPCS  attorneys. 

F.  Kid  Speak  at  Judicial  Education  Conference 

Four  panelists  from  the  MFFK  Speak  Out  Team  addressed  the  annual 
Fall  Probate  and  Family  Court  Judicial  Education  Conference  on  October 
27,  2000.  The  panelists  words  are  still  resonating  with  the  Probate  and 
Family  Court  Judges. 

Kathleen  C,  an  adoptive  mother  of  two,  opened  the  session  by  sharing 
with  the  judges  her  insights  concerning  what  it  was  like  to  be  a 
pre-adoptive  parent  facing  a  meeting  with  the  child's  birth  parent.  She 
told  the  judges  that  the  permanency  mediation  process  had  worked  so 
well  for  her  family  that  when  they  sought  to  adopt  a  second  child  they 
wanted  the  same  experience,  but  the  option  was  not  available  at  that  time 
in  the  Department  of  Social  Services'  office  where  the  second  child  was 
residing.  Kathleen  took  the  initiative  and  sought  a  meeting  with  the  birth 
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mother  on  her  own,  so  that  she  would  be  able  to  tell  both  her  children  with 
conviction  how  courageous  and  loving  their  birth  mothers  were  for 
entrusting  their  care  to  her  family. 

Christine  S.,  a  fourteen  year  old  young  woman,  spoke  of  many  issues 
relating  to  her  eight  years  in  foster  care  and  her  eventual  adoption.  The 
most  poignant  moment  for  many  of  the  judges  was  when  Christine 
described  her  adoption  hearing  and  the  expectations  that  she  had.  She 
described  how  disappointing  it  was  for  her  to  experience  the  shuffle  of 
paperwork  that  comprised  her  adoption.  Christine  then  contrasted  her 
hearing  to  her  brother's  celebration.  She  said  that  the  judge  in  her 
brother's  case,  told  them  that  he  was  using  a  magical  pen  to  sign  the  form 
and  change  his  life.  This  pen,  the  judge  said,  would  make  her  brother 
legally  a  part  of  the  family.   It  was  clear  from  Christine's  message  that 
she  had  wanted  a  magical  moment,  too.  As  one  judge  stated  in  the 
evaluation,  it  was  extremely  helpful  forjudges  to  hear  how  their  actions 
affect  the  parties. 

No  one  can  put  into  words  the  turmoil  and  ambivalence  of  a  birth 
parent  who  surrenders  her  child  for  adoption,  better  than  a  birth  parent 
herself.  Francine,  in  her  first  appearance  as  a  Speak  Out  team 
panelist,  was  a  shining  star.  Although  noting  before  the  session  that 
she  was  somewhat  intimidated  by  the  audience  of  judges,  Francine,  with 
few  words,  spoke  of  the  relationship  she  now  enjoys  with  Christine.  She 
also  recalled  being  unable  to  parent  Christine  many  years  ago.  She 
related  her  own  shortcomings  with  poignancy  that,  at  times,  was 
magnified  by  brief  pauses  during  which  she  composed  herself. 

At  the  end  of  the  session,  many  of  the  judges  commented  on  the 
importance  of  the  presentation  and  the  need  to  be  reminded  of  the  people 
behind  the  paperwork.  Specifically,  one  judge  commented  that  when  he 
is  reading  the  adoption  plans  in  some  of  his  cases,  he  has  a  difficult  time 
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understanding  how  a  birth  parent  could  put  his  or  her  child  through  such 
a  long  and  arduous  ordeal.  He  stated  that  now  he  will  always  have 
Francine  in  his  mind  as  he  reads  these  adoption  plans.  She  has  become 
the  model  for  him  of  a  birth  parent  who  struggled  for  her  own  sake  and 
struggled  for  the  sake  of  her  child's  best  interests  and  was  able  to 
lovingly  place  her  child  in  the  hands  of  another  family.  This  vision  is 
sure  to  guide  more  than  one  judge. 
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Amendments  to  the  Rules  of 
Appellate  Procedure 


As  of  September  1 ,  1999  the  Rules  of  Appellate  Procedure  have  been  amended  as  they 
apply  to  appeals  in  child  welfare  cases.  The  rules  define  child  welfare  cases  as  any  case  that  is 
before  a  court  of  competent  jurisdiction  pursuant  to  G.L.  C.  119,  §§21-39J;  G.L.  c.  201, 
§§1,2,6,14;  or  G.L.  c.210,§§  1-11. 

These  amendments  were  submitted  to  the  Supreme  Judicial  Court  by  the  SJC  Committee 
on  Appeals  of  Child  Welfare  Cases,  chaired  by  Justice  Ireland.  The  purpose  of  these 
amendments  is  to  expedite  the  appellate  process  for  child  welfare  cases.  The  specific  objectives 
that  the  committee  addressed  included: 

a.       providing  a  uniform  appeal  time  frame  for  child  welfare  cases; 

verifying  the  existence  of  an  active  appellant  prior  to  the  assembly  of  the  record; 
establishing  a  procedure  that  would  require  trial  counsel  to  continue  representing 
the  client  in  the  trial  court  while  permitting  the  appointment  of  counsel  for 
appellate  purposes; 

expediting  the  assembly  process  by  the  automatic  ordering  of  tapes  and  transcripts 
by  the  court  on  behalf  of  the  appellant. 

notifying  the  trial  court  when  an  appeal  has  been  entered  on  the  appellate  docket. 


b. 
c. 

d. 


A  copy  of  the  amendments  to  the  rules  are  enclosed  for  your  convenience. 


To  assist  the  divisions  in  the  implementation  of  these  new  procedures  the  following 
guidelines  are  provided. 
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I.  Time  Frame  for  Filing  Appeal: 

The  thirty  (30)  day  appeal  period  applies  to  all  decrees,  judgments,  orders, 
adjudications  entered  on  or  after  September  1, 1999.  Parties  to  cases  where  a  decree  entered 
prior  to  September  1,  1999  will  still  have  60  days  to  file  a  notice  of  appeal. 

II.  Content  of  The  Notice  of  Appeal 

Any  notice  of  appeal  in  a  child  welfare  case  filed  after  September  1, 1999  (whether  the 
appeal  period  is  sixty  or  thirty  days)  must  be  signed  by  the  appellant,  not  merely  by  counsel  for 
the  appellant.  In  the  cases  where  the  Department  of  Social  Services  is  the  appellant  the  attorney 
is  deemed  the  appellant.  The  clerk  shall  not  accept  a  notice  of  appeal  that  is  not  signed  by  the 
party.  A  prototype  Notice  of  Appeal  form  is  attached  for  your  convenience. 

Transitional  cases: 

A  transitional  rule  was  not  included  within  the  rules  changes  because  it  was  not 
anticipated  that  one  would  be  needed.  However,  the  implementation  of  these  amendments  makes 
it  apparent  that  a  procedure  is  necessary  for  cases  until  November  1,  1999.  At  a  meeting  of  the 
rules  subcommittee  of  the  SJC  Committee  on  Appeals  of  Child  Welfare  Cases,  the  group  that 
first  proposed  the  rule  changes,  it  was  the  recommendation  of  the  subcommittee  that  the 
following  mechanism  be  adopted  to  process  cases  within  the  transitional  time-frame.  (This 
subcommittee  is  comprised  of  representatives  from  the  Department  of  Social  Services,  the 
Committee  for  Public  Counsel  Services,  the  Probate  and  Family  Court  Department,  the  Juvenile 
Court  Department,  and  the  Appeals  Court.)  It  is  recommended  that  any  notice  of  appeal  that 
is  filed  prior  to  November  1, 1999  that  does  not  comply  with  the  content  requirements  of 
rule  3(c)  should  be  directed  to  the  a  judge  for  leave  to  accept  the  notice  for  filing.  The 
judge,  upon  accepting  the  notice  of  appeal  to  protect  the  timeliness  of  the  appeal,  may  sua  sponte 
issue  an  order  containing  the  following  language:  <4the  notice  of  appeal  is  conditionally  accepted 
for  filing  to  preserve  the  appellants  time  limits.  The  appellant  is  to  file  a  informing  notice  of 
appeal  within  30  days.  If  a  conforming  notice  of  appeal  is  not  filed  by  the  3 1st  day  after  the  entry 
of  this  order,  the  notice  of  appeal  shall  be  automatically  stricken  and  the  case  shall  proceed  as  if 
the  notice  of  appeal  had  not  been  filed."  It  is  anticipated  that  the  process  of  accepting  the  non- 
conforming notice  of  appeal  will  be  processed  routinely  within  the  division,  to  eliminate 
unnecessary  delay.  A  prototype  Order  is  attached  for  your  convenience. 

In  the  event  that  a  confonning  notice  of  appeal  has  not  been  filed  by  the  3 1  st  day  after  the 
entry  of  the  sua  sponte  order  the  appeal  shall  be  treated  as  if  abandoned  and  the  Register  shall 
forthwith  note  such  dismissal  on  the  docket.  A  prototype  Dismissal  Notice  is  attached  for  your 
convenience. 

To  initiate  this  transitional  procedure,  the  committee  looked  to  the  established  principles 
formulated  through  prior  rule  enactments.  When  the  Massachusetts  Rules  of  Civil  Procedure 
and  the  Massachusetts  Rules  of  Appellate  Procedure  were  first  promulgated  they  incorporated 
established  principles  which  simplify  the  transition  to  the  new  Rules:  "When  handling  litigation 
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in  progress  ...  the  trial  courts  shall  interpret ....  the  new  Rules  in  such  a  manner  as  will,  by  the 
exercise  of  sound  judicial  discretion,  ensure  justice."  Sheinkopf  v.  Eskin  327  N.E.  2d  879,  881 
n.2  (1 975).    This  procedure  is  intended  to  ensure  justice  without  further  delay. 

III.  Role  of  Trial  Counsel  and  Appointment  of  Appellate  Counsel 

At  the  time  trial  counsel  files  a  notice  of  appeal,  two  additional  steps  must  also  be  taken 
by  the  attorney: 

1.  file  and  request  a  hearing  on  a  motion  to  allow  reasonable  costs  associated 
with  the  appeal. 

2.  file  and  request  a  hearing  on  a  motion  to  appoint  counsel  for  appellate 
purposes,  unless  trial  counsel  is  appellate  certified  and  willing  to  pursue  the 
appeal. 

3.  Trial  counsel  remains  responsible  for  the  appeal  until: 

a.  the  Trial  Court  has  appointed  counsel  for  appellate  purposes  and  an 
appearance  has  been  filed  by  the  appellate  counsel;  or 

b.  the  Trial  Court  has  denied  a  motion  to  appoint  counsel  for  appellate 
purposes  (e.g.,  the  appellant  is  not  indigent). 

Once  the  court  has  appointed  counsel  for  appellate  purposes  or  has  denied  a  motion  to  appoint 
counsel  for  appellate  purposes,  the  trial  attorney  is  no  longer  responsible  for  pursuing  the  appeal. 
Unless  the  trial  counsel  has  been  permitted  to  withdraw  from  a  case  (e.g.,  because  the  party  is  no 
longer  indigent  or  new  trial  counsel  has  been  appointed),  the  trial  counsel  must  continue  to 
represent  the  party(ies)  at  all  trial  court  proceedings  including  all  reviews. 


IV.     Automatic  ordering  of  tapes  and  transcripts  by  the  Clerk  on  behalf  of 
the  appellant 

The  filing  of  a  notice  of  appeal  is  now  a  trigger  for  the  register  to  order  the  tape 
and/or  transcript  of  the  hearing(s)  on  behalf  of  the  appellant.  If  the  proceedings  were 
recorded  by  an  official  court  reporter,  then  the  register  must  order  the  entire  proceeding  from  the 
transcriber  unless  the  notice  of  appeal  stipulates  otherwise.  If  the  case  was  recorded 
electronically,  then  the  register  must  produce  the  tape  for  duplication  and  within  10  days  of  the 
duplication  of  the  tape,  order  the  transcription  of  the  cassette(s)  from  a  transcriber  who  meets  the 
criteria  promulgated  by  Chief  Justice  for  Administration  and  Management.  (See.  Memorandum 
from  Lynne  G.  Reed,  Esq.  to  Clerk-Magistrates,  Registers,  and  Recorders  of  the  Trial  Court  re: 
Mass.  R.A.P.  8(b)(3)  Eligible  Transcribers,  dated  June  23,  1998)  The  entire  proceeding  must  be 
duplicated  and  transcribed  unless  the  notice  of  appeal  stipulates  otherwise.  Upon  the  ordering 
of  the  transcript  the  register  must  send  a  copy  of  the  order  form  to  all  parties. 
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The  transcriber  must  produce  an  original  for  the  court  and  a  copy  for  the  appellant.  These 
two  full  sets  of  transcripts  are  to  be  paid  by  the  appellant  (usually  the  bill  is  paid  through  the 
Committee  for  Public  Counsel  Services,  provided  the  court  has  entered  and  order  authorizing 
payment  as  part  of  the  Indigent  Court  Costs  Act.  Any  other  party  or  the  court  may  request  a  copy 
of  the  transcript  at  their  own  expense. 

V.      Notification  that  an  appeal  has  been  entered  on  the  appellate  docket 

The  clerk  of  the  appellate  court  must  give  notice  to  the  register  of  the  lower  court 
and  to  each  party  to  the  appeal  that  the  appeal  has  been  docketed  with  the  appellate  court. 
(N.B.  The  notification  by  the  appellate  court  applies  to  all  cases  on  appeal,  not  just  child  welfare 
cases.)  The  notification  must  be  entered  on  the  docket  of  the  trial  court  case.  Any  case  not 
docketed  within  the  time  permitted  by  Rule  10  (ten  days  unless  enlarged),  shall  be  noted  and 
notice  shall  be  sent  in  accordance  with  Rule  30  of  the  General  Rules  of  the  Probate  Court  to 
dismiss  the  abandoned  appeal. 

Enclosures 

cc:       Hon.  Barbara  A.  Dortch-Okara,  Chief  Justice 
for  Administration  and  Management 


Division 


Commonwealth  of  Massachusetts 
Trial  Court 

Department 


Docket  No. 


Notice/Claim  of  Appeal  For 
Child  Welfare  Cases 

 ,  the  in  the  above  case 


(name)  parent/child/petitioner 
hereinafter  "appellant"),  hereby  appeals  from  the  judgment,  decree,  order  or  adjudication  of  this  court 
^^d  in  accordance  with  Rule  3(c)  and  4(a)  of  the  Mass.R.App.P. 

□  The  appellant  hereby  requests  that  the  Register/Clerk  order  from  the  court  reporter  a 
transcript  of  the  entire  proceeding  or  of  such  parts  of  the  proceeding  not  already  on  file. 
The  Register/Clerk  is  hereby  requested  to  notify  counsel  of  record  for  all  parties  when 
cassette(s)  is  sent  for  transcription  or  the  transcript(s)  is  ordered  and  upon  the  delivery  of 
the  transcript(s)  to  the  court  in  accordance  with  Rule  8(b)(5)  of  the  Mass.R.App.P. 

□  The  appellant  hereby  requests  that  the  Register/Clerk  order  from  the  court  reporter  on  my 
behalf,  a  transcript  of  the  designated  parts  of  the  proceeding  that  are  not  already  on  file. 
The  attached  stipulation  filed  herewith  designates  the  parts  of  the  proceeding  which  need 
not  be  transcribed.  The  Register/Clerk  is  hereby  requested  to  notify  counsel  of  record  for 
all  parties  when  the  cassette(s)  is  sent  for  transcription  or  the  transcript(s)  is  ordered  and 
upon  the  delivery  of  the  transcripts  to  the  court  in  accordance  with  Rule  8(b)(5)  of  the 
Mass.R.App.P. 

Respectfully  submitted, 


■ 

i 


)ated 


Signature  of  appellant,  unless  the  appellant  is  a  child 


i 


*Address  of  parent  appellant 


I   

Dated:    

Signature  of  attorney  for  appellant 


Address  of  Attorney 


Tel.  No. 


B.B.O.  # 

•Address  of  parent  appellant  is  not  required  if  a  restraining  order  is  currently  in  effect. 


Certificate  of  Service 


A  copy  of  the  aforesaid  Notice/Claim  of  Appeal  has  this  day  been  served  on  the  parent  / 
petitioner  /  child  by  mailing  a  copy  thereof  postage  paid  to  


the  attorneys  of  record  for  each  parties  at  the  addresses  listed  above. 

Dated:    

Attorney  for  the 


Commonwealth  of  Massachusetts 
The  Trial  Court 
Probate  and  Family  Court  Department 


Division  Docket  No. 


Transitional  Order  Sua  Sponte  regarding  the 
Notice  of  Appeal  in  a  Child  Welfare  Case 


To  the  Appellant, 


The  Notice  of  Appeal  submitted  to  the  court  this  day, 
in  the  case,  


having  not  complied  with  the  content  requirements  of  the  newly  amended  Rule 
3(c)of  the  Mass.R.App.P.  is  hereby,  conditionally  accepted  for  filing  to  preserve 
the  timeliness  of  your  appeal. 

You  are  ordered  to  file  a  conforming  notice  of  appeal  within  30  days.  In  the 
event  that  a  conforming  notice  of  appeal  is  not  filed  by  the  31st  day  after  entry  of 
this  order,  the  notice  of  appeal  shall  be  automatically  stricken  from  the  docket 
and  the  case  shall  proceed  as  if  the  notice  of  appeal  had  not  been  accepted  for 
filing. 

Upon  the  filing  of  the  conforming  notice  of  appeal,  the  Register  shall  comply  with 
the  requirements  of  Appellate  Rule  8. 


Date  Justice,  Probate  and  Family  Court  Department 


Interim  Form  9/99 


Commonwealth  of  Massachusetts 
The  Trial  Court 
Probate  and  Family  Court  Department 


Division  Docket  No. 


Dismissal  Notice 

In  Re: 


To  the  Appellant, 


An  Order  dated  .provided  you  with  30  days  to 

file  a  conforming  notice  of  appeal.  The  Order  further  provided: 

In  the  event  that  a  conforming  notice  of  appeal  is  not  filed  by 
the  31st  day  after  entry  of  this  order,  the  notice  of  appeal 
shall  be  automatically  stricken  from  the  docket  and  the  case 
shall  proceed  as  if  the  notice  of  appeal  had  not  been 
accepted  for  filing. 

Having  failed  to  comply  with  this  Order  and  no  further  action  having  been  taken, 
the  notice  of  appeal  in  the  above  captioned  case  is  hereby  stricken  from  the 
docket  and  the  appeal  is  dismissed. 


Date  Register, 

 Division 


Probate  and  Family  Court  Department 


Interim  Form  9/99 


I 


Appendix  B 


Permanency  Mediation  Program  Forum 


The  Honorable  Sean  M.  Dunphy, 

Chief  Justice  of  the  Probate  and  Family  Court  and 
The  Honorable  Martha  P.  Grace, 
Chief  Justice  of  the  Juvenile  Court 
in  conjunction  with 

Children's  Services  of  Roxbury  -  Massachusetts  Families  For  Kids  Program, 

the  Department  of  Social  Services  and 
the  Committee  for  Public  Counsel  Services 
invite  you  to  join  the  community  of  judges,  lawyers, 
court  staff,  and  social  workers 
in  an  informational  forum  to  discuss  the  implementation  of  the 

Permanency  Mediation  Program 

that  is  being  inaugurated  in  the  Probate  and  Family, 
and  Juvenile  Court  Departments. 

These  sessions  will  discuss  both  models  of  Permanency  Mediation: 
Cooperative  Adoption  Planning  and  Family  Consultation  Team  Approaches. 
The  specific  details  about  the  two  models  as  well  as  the  referral 

process  will  be  discussed. 


This  is  a  trial  court  program  that  was  made  possible  by  a  specific 
appropriation  from  the  legislature  for  permanency  mediation  services 

in  the  FY2001  budget. 

Attached  please  find  the  schedule  of  sessions 


Two  CLE  credits  are  available  from  C.P.C.S. 


Light  refreshments  will  be  provided 


Come  learn  about  the  Permanency  Mediation  process  and  procedures 


Worcester  Division 


Barnstable  Division 


Norfolk  Division 


Essex  Division 


Bristol  Division 


Franklin  &  Hampshire 
Divisions 


Plymouth  Division 


November  8,h  @12:00  -  2:00  p.m. 
Superior  Court 
2  Main  Street 
Worcester,  MA  01608 
Courtroom  #12  -2nd  floor 

November  20th  @12:00  -  2:00  p.m. 

Probate  &  Family  Court 
Main  Street 
Barnstable,  MA  02630 
1st  Session 

November  27th  @12:00  -  2:00  p.m. 

Norfolk  County  Juvenile  Court 
55  Allied  Drive 
Dedham,  MA  02026 
Courtroom  #1 

December  4th  @12:00  -  2:00  p.m. 

Salem  Probate  and  Family  Court 
36  Federal  Street 
Salem,  MA  01970 
Courtroom  #1  -  2nd  floor 

December  11th  @12:00  -  2:00  p.m. 
Bristol  County  Juvenile  Court 
289  Rock  Street 
Fall  River,  MA  02720 
Courtroom  #1  -  2nd  floor 

December  12th  @12:00  -  2:00  p.m. 
Probate  &  Family  Court 
33  King  Street 
Northampton,  MA  01060 
Northampton  Community  Room 

December  18th  @2:00  -  4:00  p.m. 

Probate  &  Family  Court 
215  Main  Street 
Brockton,  MA  02303 
Courtroom  #12 
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Permanency  Mediation  Programs 


I.       General  Description 

A.  Permanency  Mediation  is  a  specialized  alternative  dispute  resolution 
process  that  uses  an  independent  mediator  with  specialized  clinical  training  to 
facilitate  a  child-centered,  family  focused  approach  to  permanency  planning. 
The  model  unites  kin,  caregivers  and  professionals  in  a  non-adversarial 
process  to  facilitate  the  development  of  a  permanent  plan  that  addresses  the 
child's  long-term  need  for  safety,  support,  permanence  and  a  continuity  of 
relationships.  Permanency  mediation  takes  place  in  a  series  of  meetings  and 
discussions  over  weeks  or  months,  during  which  time  the  parties  work  together 
to  define  their  responsibilities  and  relationships,  to  participate  in  joint  problem 
solving,  and  to  ensure  that  the  child's  best  interest  and  long-  term  needs  are 
met. 

B.  A  Cooperative  Permanency  Agreement  recognizes  the  present  and  future 
needs  of  the  child.  It  is  an  option  for  the  parties  to  consider  when  reunification 
is  no  longer  possible.  It  is  based  on  a  trusting  partnership  between  birth 
parents  and  permanent  parents.  This  trust  enables  the  parties  to  explore  and 
to  plan  the  nature  of  the  child's  future  relationship  with  his  or  her  birth  family. 

C.  The  permanency  mediation  process  is  Voluntary.  Parties  selected  for 
inclusion  in  the  program  will  be  required  to  attend  a  Screening  Conference. 
After  participating  in  the  screening  conference,  the  parties  may  decline  further 
involvement  in  permanency  mediation,  or  may  accept  the  services  with  the 
knowledge  that  they  may  withdraw  from  the  mediation  process  at  any  time. 

D.  A  Screening  Conference  is  an  orientation  session  in  which  the  parties  and 
their  attorneys  receive  information  about  the  permanency  mediation  process, 
the  role  of  the  mediator,  and  the  confidential  nature  of  the  sessions.  During  the 
screening  process,  the  mediator  determines  if  the  case  is  appropriate  for 
permanency  mediation.  It  is  also  an  opportunity  for  the  parties  to  determine  if 
they  are  amenable  to  the  process.  The  parties  must  decide  within  one  week 
after  the  screening  conference  "if  they  want  to  pursue  permanency  mediation. 

E.  Court-Connected  Permanency  Mediation  provides  an  alternative  to  a  contested 
court  proceeding  for  parties  when  a  Child  is  in  the  Custody  of  the 
Department  of  Social  Services.  (Contested  adoption  and  guardianship 
cases  not  involving  the  department  may  be  referred  for  services,  but  parties  will 
be  charged  according  to  the  fee  structure  of  the  approved  court-connected 
program.) 

F.  Confidentiality  is  paramount  to  the  permanency  mediation  process.  The 
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protections  of  G.L.  c.  233,  §  23C  shall  apply  to  a  mediator  within  this  program. 
However,  the  parties  must  be  informed  that  disclosure  of  confidential 
information  or  communication  will  be  made  in  accordance  with  Massachusetts 
law,  i.e.,  a  mediator  will  report  to  the  proper  authorities  new  information 
regarding  the  abuse  or  neglect  of  a  child  or  the  planned  commission  of  a  crime. 


G       Uniform  Rules  on  Dispute  Resolution,  SJC  Rule  1:18  requires  all 

attorneys  to  provide  their  clients  with  information  about  court-connected  dispute 
resolution  services  and  to  discuss  with  their  clients  the  advantages  and 
disadvantages  of  the  methods  of  dispute  resolution.  Rule  5  requires  that 
attorneys  certify  they  have  complied  with  this  requirement. 


II.      Areas/Regions  to  be  Served 

A       Procedures  are  currently  in  place  in  Berkshire,  Hampden,  and  Middlesex 

divisions  of  the  Probate  and  Family  Court  Department  for  the  referral  of  cases 
to  the  permanency  mediation  program. 

B.      Any  party  or  judge  seeking  to  refer  a  case  to  the  permanency  mediation 

program  from  Barnstable,  Bristol,  Dukes,  Essex,  Franklin,  Hampshire, 
Nantucket  Norfolk,  Plymouth,  Suffolk,  or  Worcester  divisions  of  the 
Probate  and  Family  Court  Department  should  contact  Mary  Ferriter  in  the 
Probate  and  Family  Court  Department  at  617-788-6600  to  determine  the 
referral  process  for  that  division. 


III.      Logistical  Protocols 

A      Referral  Process  -  Court. 

1 .  When  referring  a  case  to  the  permanency  mediation  program,  the  Court 
shall  order  the  parties  in  the  case  to  attend  a  screening  conference  that 
will  be  conducted  by  an  approved  provider.  The  approved  provider  may 
be  one  or  more  providers  that  have  received  approval  from  the  Probate 
and  Family  Court  Administrative  Office  to  provide  permanency 
mediation.  The  mediator  will  be  assigned  at  the  discretion  of  the  Lead 
Agency,  Children's  Services  of  Roxbury,  Massachusetts  Families  for 
Kids  (MFFK). 

2.  Once  referred  to  the  permanency  mediation  program,  the  parties  shall 
complete  the  Intake  Sheet  and  shall  give  it  to  the  court.  The  intake 
sheet  should  be  completed  either  before  the  court  enters  the  Order  to 
Attend  the  Screening  Conference  or  as  soon  as  possible  thereafter. 
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3.  The  court  shall  transmit  the  completed  Intake  Sheet  and  the  signed 
Order  To  Attend  A  Screening  Conference  to  the  Case  Manager  and 
Coordinator  for  Child  Welfare  Cases  in  the  Probate  and  Family  Court 
Department  Administrative  Office  (hereinafter  "case  manager")  for  data 
compilation  and  tracking  purposes. 

4.  The  case  manager  shall  submit  the  case  to  the  Lead  Agency  for 
assignment  to  an  approved  provider  for  screening. 

5.  The  order  shall  require  the  parties  to  attend  a  screening  conference 
within  four  weeks  of  the  date  of  the  order. 

6.  The  court  shall  be  notified  by  the  provider  within  five  weeks  of  the  order 
whether  the  parties  and  the  provider  have  agreed  to  begin  the  mediation 
process. 

B.  Referral  Process  -  Parties. 

1 .  When  an  attorney  or  party  is  interested  in  participating  in  the 
permanency  mediation  program,  the  attorney  or  party  may  request  that 
the  court  enter  an  order  requiring  the  parties  to  attend  a  screening 
conference. 

2.  At  the  time  the  attorney  or  party  requests  that  the  court  enter  an  order  to 
attend  a  screening  conference  the  attorneys  and  the  Department  of 
Social  Services  shall  file  a  completed  Intake  Sheet. 

3.  The  court  shall  transmit  the  completed  Intake  Sheet  and  the  signed 
Order  To  Attend  A  Screening  Conference  to  the  case  manager  for 
data  compilation  and  tracking  purposes. 

4.  The  case  manager  shall  submit  the  case  to  the  Lead  Agency  for 
assignment  to  an  approved  provider  for  screening. 

5.  The  order  shall  require  the  parties  to  attend  a  screening  conference 
within  four  weeks  of  the  date  of  the  order. 

6.  The  court  shall  be  notified  by  the  provider  within  five  weeks  of  the  order 
whether  the  parties  and  the  provider  have  agreed  to  begin  the  mediation 
process. 

C.  Intake  Process  -  Lead  Agency,  Massachusetts  Families  For  Kids 
(MFFK) 

1 .  Upon  receipt  of  the  Intake  Sheet  and  Order  to  Attend  A  Screening 
Conference  from  the  case  manager,  the  Lead  Agency's  Program 
Manager  will  screen  the  case  for  conflicts  and,  if  the  case  is  accepted, 
shall  assign  the  case  to  a  mediator  in  an  approved  program. 

2.  The  mediator  shall  contact  the  attorney  for  the  child  to  determine 
whether  the  safety  of  the  child  can  be  protected  within  the  mediation 
process. 

3.  The  mediator  shall  then  contact  the  Department  of  Social  Services  to 
schedule  a  safety  parameters  meeting  with  the  case  worker  and  the 
Department  of  Social  Services'  attorney. 
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4.  The  mediator  shall  contact  the  attorney(s)  for  the  parent(s)  to  schedule 
screening  conferences  with  each  party. 

5.  The  mediator  shall  conduct  the  screening  conferences  with  the  parties 
and  their  attorneys,  if  the  attorneys  choose  to  participate.  During  the 
screening  conference  the  mediator  shall  explain  the  permanency 
mediation  process,  the  potential  benefits  of  cooperative  permanency 
planning,  the  role  of  the  mediator,  and  the  confidential  nature  of  the 
sessions. 

6.  Each  party  shall  contact  the  mediator  within  seven  (7)  calendar  days  of 
his  or  her  screening  conference  to  accept  or  decline  participation  in  the 
mediation  process. 

7.  The  screening  conferences  shall  be  completed  within  four  weeks  of  the 
entry  of  the  order. 

8.  No  later  than  six  weeks  from  the  date  the  order  to  attend  a  screening 
conference  was  entered,  the  mediator  shall  notify  the  court  whether  the 
parties  have  accepted  services,  or  whether  the  case  has  not  been 
accepted  for  services  within  the  program. 

9.  If  only  one  of  the  birth  parents  chooses  to  proceed  with  permanency 
mediation,  and  a  cooperative  permanency  agreement  is  possible  with 
that  birth  parent,  then  the  mediator  will  continue  to  service  that  birth 
parent. 

10.  The  mediation  services  end  if  the  parties  choose  not  to  engage  in 
permanency  mediation.  The  case  will  proceed  to  the  next  scheduled 
court  event  on  a  contested  basis. 

11.  If  the  parties  chose  to  engage  in  the  permanency  mediation  program, 
the  mediator  shall  notify  the  court  and  all  parties  that  services  have 
been  accepted. 

12.  Once  the  court  has  notice  that  services  have  been  accepted  by  the 
party(ies),  the  court  shall  place  the  case  on  the  list  for  a  status 
conference.  The  date  of  the  status  conference  shall  be  three  months 
from  the  date  the  progress  report  was  received  by  the  court.  Notice  of 
the  status  conference  shall  be  sent  to  the  Lead  Agency  or  their 
designee,  and  all  parties  or,  if  parties  are  represented,  to  their  counsel 
of  record. 

IV.      Selection  Criteria 

A.  General 

1 .  Children  that  have  been  in  the  foster  care  system  the  longest  will 
be  given  priority. 

2.  Birth  parent(s)  should  be  geographically  available  to  participate  in  the 
mediation  process. 

3.  Permanent  parent(s)  should  be  identified  and  geographically  available  to 
participate  in  the  mediation  process. 
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4.       Cases  not  in  accord  with  the  general  criteria  will  be  accepted  on  a  case- 
by-case  basis. 

B.  Specific 

1 .  Parties  must  be  competent  to  participate  in  the  mediation  process.  A 
party  must  be  free  of  major  mental  illness,  mental  retardation,  and 
substance  abuse  such  that  their  competency  is  questioned. 

2.  Parties  with  a  history  of  severe  domestic  violence  may  not  be  eligible  for 
family  consultation  team  services.  An  independent  assessment  as  to  a 
party's  ability  to  meaningfully  participate  in  the  process  may  be  required. 


V.      Cooperative  Permanency  Planning 

A.      Mediator's  Role 

1 .  The  mediator  shall  meet  with  the  child's  attorney,  the  DSS  social  worker 
and  the  DSS  attorney  to  review  the  safety  parameters  for  the  child 
relative  to  the  cooperative  permanency  planning  process.  Collateral 
support  service  providers  may  be  contacted  as  needed  to  assess  the 
child's  specific  needs  regarding  cooperative  permanency  planning. 

2.  The  mediator  shall  schedule  individual  meetings  with  the  birth  parent(s), 
including  the  attomey(s)  representing  the  birth  parent(s),  if  the 
attorney(s)  chooses  to  participate.  The  initial  meetings  shall  include: 

a.  An  exploration  of  the  permanency  mediation  process  and  an 
examination  of  the  parties'  ability  to  participate  in  a  child- 
centered  approach  to  cooperative  permanency  planning. 

b.  A  written  agreement  to  participate  in  the  permanency  mediation 
program  must  be  signed  by  each  party,  if  they  agree  to  proceed 
with  permanency  mediation 

3.  The  mediator  shall  schedule  individual  meetings  with  the  permanent 
parent(s),  including  any  attorney  representing  the  permanent  parent(s), 
if  he  or  she  chooses  to  participate.  The  initial  meetings  shall  include: 

a.  An  exploration  of  the  permanency  mediation  process  and  an 
examination  of  the  parties'  ability  to  participate  in  a  child- 
centered  approach  to  cooperative  permanency  planning. 

b.  A  written  agreement  to  participate  in  the  permanency  mediation 
program  must  be  signed  by  each  party,  if  they  agree  to  proceed 
with  permanency  mediation. 

4.  After  the  initial  individual  meetings,  the  mediator  may  schedule  joint 
sessions  with  the  birth  parent(s),  permanent  parent(s),  attorney  for  the 
child  and  any  other  attorney(s)  representing  a  party  that  chooses  to 
participate. 

5.  The  mediator  may  include  the  child  in  the  session(s)  when  appropriate. 
B.      The  Process  -  Clinical  Focus 
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1 .  During  the  series  of  meetings  or  discussions  the  parties  focus  on: 

a.  Relationship  building  between  birth  parents  and  permanent 
parents; 

b.  Defining  the  responsibilities  of  the  adults  to  the  child; 

c.  Planning  the  nature  of  the  child's  future  relationship  with  his  or 
her  birth  family; 

d.  Addressing  the  child's  long-term  needs;  and 

e.  Ensuring  that  the  child's  best  interest  is  served. 

2.  If  the  sessions  are  successful,  a  written  cooperative  permanent 
agreement  for  adoption  or  guardianship  is  drafted  by  the  mediator. 

C.      The  Process  -  Procedural  Steps 

1 .  If  the  parties  agree  to  participate  in  the  permanency  mediation  program 
and  proceed  to  reach  consensus  on  a  permanent  plan  for  the  child, 
then  the  cooperative  permanency  agreement  plan  shall  be  reduced  to 
writing.  The  agreement  shall  be  reviewed  by  the  parties,  including  the 
child,  when  appropriate,  and  the  attorneys. 

2.  Timely  review  of  the  agreements  is  essential  to  the  integrity  of  the 
process. 

3.  At  the  time  the  agreement  is  sent  to  the  attorneys  for  review,  the 
mediator  shall  send  notice  to  the  court  requesting  that  a  status 
conference  be  scheduled  four  weeks  from  the  date  the  letter  is  received 
by  the  court,  unless  a  previously  scheduled  court  event  will  bring  the 
parties  before  the  court  within  the  four  weeks. 

4.  A  final  joint  session  for  all  parties  to  sign  the  cooperative  permanency 
agreement  for  adoption  or  guardianship  may  be  scheduled  by  any  party 
prior  to  the  date  of  the  status  conference. 

5.  The  status  conference  date  may  be  utilized  to  sign  the  agreement, 
remove  the  case  from  the  mediation  process,  or  have  a  hearing 
pursuant  to  G.L.  c.  210,  §  6C  on  the  post-termination  or  post-adoption 
agreement. 


VI.      Reporting  to  the  Court 

A.  Non-acceptance  of  Case  -  At  Screening 

1 .  The  Lead  Agency  or  its  designee  shall  be  responsible  for  sending 
written  notice  to  the  court  and  all  of  the  parties  that  the  case  has  not 
been  accepted  for  inclusion  in  the  program,  no  later  than  six  weeks  after 
the  entry  of  an  order  to  attend  a  screening  conference. 

2.  If  the  case  is  not  accepted  for  inclusion  in  the  program,  the  case  shall 
proceed  on  a  contested  basis. 

B.  Acceptance  and  Progress  Reporting 

1 .       If  the  parties  choose  to  engage  in  the  permanency  mediation  program, 
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the  mediator  shall  send  written  notice  to  the  court  and  all  parties  that 
services  have  been  accepted. 

2.  Once  the  court  has  notice  that  services  have  been  accepted  by  the 
party(ies),  the  court  shall  schedule  the  case  for  a  status  conference. 
The  date  of  the  status  conference  shall  be  three  months  from  the  date 
the  progress  report  was  received  by  the  court.  Notice  of  the  status 
conference  shall  be  sent  to  the  Lead  Agency  and  all  parties,  or,  if  parties 
are  represented,  to  their  counsel  of  record. 

3.  The  mediator  shall  report  in  writing  to  the  Court  and  to  all  parties  no  later 
than  one  month  prior  to  the  status  conference  date,  on  the  progress  of 
the  mediation  services. 

4.  Progress  shall  be  described  as  follows: 

a.  Case  has  been  accepted  for  permanency  mediation  services. 
The  projected  date  for  completion  is  _. 

b.  Case  has  not  been  accepted  for  permanency  mediation 
services. 

c.  Permanency  mediation  services  have  concluded  without  parties 
reaching  an  agreement. 

5.  If,  after  two  months  of  meetings  with  the  parties,  the  mediator  believes 
that  the  continuation  of  permanency  mediation  services  is  beneficial  to 
the  child  and  the  parties,  then  the  mediator  may  request  that  the  court 
continue  the  status  conference.  The  status  conference  may  be 
continued,  but  shall  be  re-scheduled  no  later  than  five  months  from  the 
date  the  court  was  initially  notified  that  the  parties  agreed  to  participate 
in  the  permanency  mediation  program. 

6.  Confidentiality  shall  not  be  deemed  breached  by  the  progress  report 
described  in  this  section. 

C.  Services  Concluded  Without  an  Agreement  -  Post  Screening 

1 .  Within  seven  (7)  calendar  days  after  a  case  has  been  withdrawn  from 
the  permanency  mediation  program,  the  Lead  Agency  or  its  designee 
shall  send  written  notice  to  the  court  and  all  parties,  indicating  that 
services  have  been  completed  on  the  case  and  that  a  cooperative 
permanency  agreement  has  not  been  reached. 

2.  The  case  shall  proceed  on  a  contested  basis. 

D.  Cooperative  Permanency  Agreement  Reached 

1 .  The  mediator  shall  report  to  the  court  when  a  cooperative  permanency 
agreement  is  achieved.  Notice  shall  be  given  within  seven  (7)  calendar 
days  of  the  signing  of  the  agreement. 

2.  At  the  time  the  agreement  is  sent  to  the  attorneys  for  review,  the 
mediator  shall  send  notice  to  the  court  requesting  that  a  status 
conference  be  scheduled  four  weeks  from  the  date  the  letter  is  received 
by  the  court,  unless  a  previously  scheduled  court  event  will  bring  the 
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parties  before  the  court  within  the  four  weeks. 

3.  The  status  conference  date  may  be  utilized  to  sign  the  agreement, 
remove  the  case  from  the  mediation  process,  or  have  a  hearing 
pursuant  to  G.L.  c.  210,  §  6C  on  the  post-termination  or  post-adoption 
agreement. 

4.  An  uncontested  hearing  shall  be  held  no  later  than  thirty  (30)  calendar 
days  from  the  date  that  the  Court  is  notified  that  a  cooperative 
permanency  agreement  for  adoption  or  guardianship  has  been  signed. 

VII.     Miscellaneous  Issues 

A.      Qualifications  of  Permanency  Mediation  Neutrals 

1 .  The  Lead  Agency  is  responsible  for  ensuring  that  any  neutral  performing 
permanency  mediation  services  meets  the  following  qualifications: 

a.  Thirty  (30)  hour  (minimum)  basic  mediation  training; 

b.  Twenty  (20)  hour  (minimum)  specialized  permanency  mediation 
training  that  encompasses  both  family  group  decision  making 
and  cooperative  adoption  planning  approaches; 

c.  Strongly  recommended:  clinical  or  legal  experience,  skills  or 
training  in:  the  dynamics  of  child  abuse/neglect,  domestic 
violence,  substance  abuse,  cultural  competence,  and  adoption 
triad  competence; 

d.  Participation  in  a  mentoring  component  that  consists  of  an 
apprenticeship  of  at  least  two  (2)  cases  and  a  competency  based 
performance  evaluation; 

e.  Attendance  and  annual  participation  that  provides  at  a  minimum 
eight  (8)  hours  per  year,  in  a  professional  development  event 
related  to  clinical  or  legal  areas  such  as  the  dynamics  of  child 
abuse/neglect,  domestic  violence,  substance  abuse,  cultural 
competence,  and  adoption  triad  competence; 

f.  Association  and  participation  in  periodic  group  case  reviews  no 
less  than  three  (3)  times  per  year  (unless  excused  by  the  Lead 
Agency); 

g.  Insurance  coverage  (either  individual  or  agency  policy);  and, 

h.  Association  with  a  court-connected  provider  of  permanency 
mediation  services  approved  by  both  the  Juvenile  Court  and 
Probate  and  Family  Court  Departments. 

2.  These  criteria  exceed  the  Supreme  Judicial  Court's  proposed 
qualifications  for  court-connected  mediators.  However,  they  have  been 
endorsed  by  the  Juvenile  Court  and  the  Probate  and  Family  Court 
Departments  as  necessary  to  perform  court-connected  permanency 
mediation  services,  and  are  subject  to  review. 

3.  The  Lead  Agency  must  comply  with  all  the  rules  and  procedures  of  the 
Supreme  Judicial  Court  (including  the  Uniform  Rules  on  Dispute. 


8 


Working  Draft 

October  6,  2000 

Resolution),  the  Administrative  Office  of  the  Trial  Court,  the  Juvenile 
Court  Department,  and  the  Probate  and  Family  Court  Department 
relating  to  ADR  and  permanency  mediation. 

4.  The  Lead  Agency  shall  monitor  performance  of  staff,  neutrals,  handle 
complaints,  insure  overall  quality  and  effectiveness  of  permanency 
mediation  services,  and  clinically  supervise  services  provided  to  court 
referred  cases. 

5.  The  Lead  Agency  shall  develop  a  fair  rotational  system  of  referrals 
among  the  subcontractors  and  the  lead  agency  neutrals  and  shall 
include  information  about  written  complaints  regarding  permanency 
mediation  services  in  quarterly  and  yearly  reports. 


6.  Evaluation 

1 .  Participants  in  the  Permanency  Mediation  Program  shall  be  asked  by 
the  Lead  Agency  to  assist  in  evaluating  the  effectiveness  of  this 
approach  to  permanency  outcomes  for  children  and  families. 

2.  Four  areas  in  particular  shall  be  analyzed:  consumer  satisfaction;  case 
characteristics  that  make  parties  responsive  to  the  cooperative 
permanency  planning  process;  actual  hours  per  resolved  case;  and  cost 
saving  analysis. 

3.  The  Lead  Agency  shall  develop  and  implement  a  tracking  tool  to  assess 
the  effectiveness  of  the  program. 

4.  The  Probate  and  Family  Court  shall  develop  and  implement  a  tracking 
tool  to  assess  the  effectiveness  of  the  program.  Three  areas  in 
particular  shall  be  analyzed:  length  of  time  in  process;  entry  point  into 
cooperative  permanency  planning  process;  and  number  of  cases 
referred  and  accepted  into  process. 

5.  The  Supreme  Judicial  Court  has  contracted  with  the  Center  for  Adoption 
Research  at  the  University  of  Massachusetts  Medical  Center  to  conduct 
an  evaluation  of  the  programs  operating  in  the  Probate  and  Family  Court 
and  the  Juvenile  Court  Departments. 

C.      Inquires  regarding  the  court  process  should  be  addressed  to  either  the 
Coordinator  of  Court-Connected  Dispute  Resolution  Services  or  the  Case 
Manager  and  Coordinator  for  Child  Welfare  Cases  at  the  Administrative  Office 
of  the  Probate  and  Family  Court  Department  (617)788-6600. 
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Division 


Commonwealth  of  Massachusetts 
The  Trial  Court 
Probate  and  Family  Court  Department 


Docket  No. 


In  the  Matter  of 


Order  for  Screening  Conference 


The  parties  to  the  above-captioned  case  are  Hereby  Ordered  to  attend  a  screening 
conference  conducted  by  an  approved,  court-connected  provider  of  permanency  mediation 
services  to  determine  the  appropriateness  of  the  case  for  inclusion  in  the  permanency 
mediation  program.  All  court-connected  permanency  mediation  services  will  be  provided 
through  the  lead  agency,  Children's  Services  of  Roxbury,  Massachusetts  Families  For  Kids. 


1 .  The  parties  shall  complete  the  attached  intake  sheet  and  submit  the  document 
to:  in  the  Adoption  Department. 

2.  The  screening  conference  shall  be  held  no  later  than  four  (4)  weeks  from  the 
date  of  this  Order. 


3.  The  screening  conference  shall  include  information  relating  to  the  potential 
benefits  of  cooperative  permanency  planning  and  the  process  that  will  be 
employed  to  achieve  an  agreement. 

4.  All  communications  made  to  the  screener/family  consultation  team  mediator 
during  the  course  of  the  screening  conference  and  subsequent  meetings  shall 
be  confidential  and  will  only  be  disclosed  as  required  by  law. 


Date 


Honorable 

Justice  of  the  Probate  and  Family  Court 


Commonwealth  of  Massachusetts 
The  Trial  Court 
Probate  and  Family  Court  Department 

Intake  Sheet  for 
Cooperative  Permanency  Planning 

Date  of  Referral:   Court: 


1 .       Name  of  case: 


2.       Information  regarding  children: 

a.       Name  of  Child:   

Date  of  Birth:   

Name  of  Attorney:   

Address  of  Attorney:  


Telephone  Number: 
b.       Name  of  Child: 
Date  of  Birth: 
Name  of  Attorney: 
Address  of  Attorney: 


Telephone  Number: 
c.       Name  of  Child: 
Date  of  Birth: 
Name  of  Attorney: 
Address  of  Attorney: 


Telephone  Number: 
d.       Name  of  Child: 
Date  of  Birth 
Name  of  Attorney: 
Address  of  Attorney: 


Telephone  Number: 


Name  of  Mother:   

Objection  filed?   

Primary  Language:   Interpreter 

Name  of  Attorney:   

Address  of  Attorney:  


Telephone  Number:  

Name  of  Father:   

Objection  filed?   

Primary  Language:   Interpreter 

Name  of  Attorney:   

Address  of  Attorney:  


Telephone  Number:  

Name  of  Father:   

Objection  filed?   

Primary  Language:   Interpreter 

Name  of  Attorney:   

Address  of  Attorney:  


Telephone  Number:   

Name  of  Permanent  Parent(s):  

Primary  Language:   Interpreter 

DSS  Information 

a.  Name  of  Attorney:   

Telephone  Number:  

b.  Name  of  Social  Worker:  

Area  Office:   

Telephone  Number:  

c.  Name  of  Social  Worker:  

Area  Office:   

Telephone  Number:  

Status  at  intake: 

a.  Date  210  filed:   

b.  Scheduled  events: 

1 .  Pre-trial  Date.   

2.  Trial  Date:   

3.  Next  Court  Date:     


Attach  a  Copy  of  the  Order  for  a  Screening  Conference 


Appendix  C 


Sean  M.  Dunphy 

CHIEF  JUSTICE 


Commonwealth  of  Massachusetts 

THE  TRIAL  COURT 
PROBATE  AND  FAMILY  COURT  DEPARTMENT 
ADMINISTRATIVE  OFFICE 
24  NEW  CHARDON  STREET 
P  O  BOX  9666 
BOSTON.  MA  02114  9666 


Bulletin 


TEL  (617)  742  9743 
FAX  (617)  720  4122 


To:         All  Justices,  Registers,  First  Assistant  Registers,  Assistant  Registers  and  Chief 
Probation  Officers 


From: 
Date: 
Re: 


Sean  M.  Dunphy,  Chief  Justice^"  §/\  * 
July  13,2000 

Justices'  Bulletin  #  2000-7 

Registers'  Bulletin  #  2000-8 

First  Assistant  Registers'  Bulletin  #2000-6 

Assistant  Registers'  Bulletin  #2000-5 

Chief  Probation  Officers'  Bulletin  #  2000-7 


Uniform  Rules  For  Permanency 
Hearings  (Trial  Court  Rule  VI)  and 
ASFA 


On  June  28,  2000,  the  Supreme  Judicial  Court  promulgated  a  revision  of  Trial  Court  Rule  VI 
formerly  entitled  Uniform  Rules  for  Substitute  Care  Review  Hearings.  These  rules,  now  entitled 
Uniform  Rules  for  Permanency  Hearings,  will  go  into  effect  on  September  5,  2000.  The 
revisions  to  the  rule  were  needed  to  conform  to  the  statutory  amendments  that  were  enacted  by 
Chapter  3  of  the  Acts  of  1999  (St.  1999,  c.  3,  §  1 1).  Those  changes  were  federally  mandated  by 
the  Adoption  and  Safe  Families  Act  of  1997  (ASFA). 

Uniform  Rules  for  Permanency  Hearings  (Trial  Court  Rule  VI) 
The  change  from  Substitute  Care  Reviews  to  Permanency  Hearings  requires  an  active  role  by  the 
court  to  determine  the  placement  for  the  child.  The  court  is  no  longer  simply  reviewing  the  plans 
submitted  by  the  Department  of  Social  Services  but  must  now  determine,  after  holding  a 
permanency  hearing,  the  appropriate  plan  for  the  child.  This  is  reflective  of  the  overall  policy 
shift  that  was  mandated  by  ASFA. 

Permanency  Hearings  are  required  to  be  held  by  the  court  that  granted  custody  of  the  child  to  the 
Department  of  Social  Services.  In  the  Probate  and  Family  Court  Department,  this  includes  cases 
filed  pursuant  to  G.L.c.  1 19,§  23C  (23C  cases  and  sua  sponte  23C  cases).  In  G.L.  c.  210,  §3 
cases,  this  court  is  not  usually  the  court  to  grant  custody  to  the  Department  of  Social  Services, 
therefore  the  Probate  and  Family  Court  does  not  hold  a  "permanency  hearing"  for  210  cases.  The 
judge  that  entered  the  210  decree  is  however,  expected  to  hold  a  review  of  every  210  case  on 
which  he  or  she  entered  a  decree  where  an  adoption  finalization  has  not  occurred.  This  review 
should  be  held  within  12  months  of  the  entry  of  the  decree  and  periodically  thereafter. 
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Summary  of  significant  changes  to  the  rule: 

1 .  Plan  filed  —  The  description  of  the  plan  has  been  amended  to  include  the 
information  needed  by  the  court  to  make  the  necessary  statutory  determinations 
(G.L.  c.  119,  §29B).  This  outline  format  was  also  intended  to  assist  the 
Department  of  Social  Services  in  the  preparation  of  the  written  document. 

2.  Notice  —  The  court  is  required  to  give  the  Department  of  Social  Services  a  list  of 
cases  to  be  heard  no  less  than  120  days  prior  to  a  date  for  hearing.  Within  30  days 
the  Department  of  Social  Services  is  required  to  review  the  list  and  advise  the 
court  of  any  cases  that  can  come  off  the  list  (and  may  suggest  additional  cases  that 
need  to  be  heard).  The  Court  must  give  the  parties,  including  the  Department  of 
Social  Services,  notice  of  the  hearing  date  no  less  than  60  days  prior  to  the  hearing 
date.  The  Department  of  Social  Services  is  responsible  for  notifying  the  foster 
parent(s)  and,  30  days  prior  to  the  hearing,  filing  the  plan  for  the  child  with  the 
court  and  mailing  a  copy  of  the  plan  to  the  parties.  Any  objection  to  the  plan  must 
be  filed  10  days  prior  to  the  hearing  date.  Mary  Ferriter,  from  this  office,  will  be 
contacting  those  divisions  with  significant  caseloads  to  assist  with  the 
implementation  of  these  procedures. 

3.  Counsel-  Motion  to  Withdraw  -  a  motion  to  withdraw  and  appoint  successor 
counsel  must  be  scheduled  for  hearing  no  less  than  thirty  (30)  days  prior  to  the 
date  of  the  scheduled  permanency  hearing. 

4.  Hearings  —The  purpose  of  the  hearing  is  for  the  court  to  determine  and  then,  to 
periodically  review  the  permanency  plan  for  the  child,  as  well  as  to  aid  in  the 
implementation  of  the  plan  in  a  timely  manner.  The  hearing  must  be  held  within 
12  months  of  the  temporary  custody  order  or  a  transfer  of  responsibility 
(voluntary)  to  the  Department  of  Social  Services  or  within  thirty  (30)  days  of  a 
determination  that  reasonable  efforts  to  reunify  the  family  are  not  required.  The 
author  of  the  plan,  usually  the  Department's  social  worker  is  required  to  attend  the 
hearing  for  purposes  of  testifying,  but  specifically  for  purposes  of  cross- 
examination. 

5.  Orders  -  At  the  conclusion  of  the  Permanency  Hearing,  the  court  is  required  to 
determine  the  appropriate  permanency  plan  for  the  child  and  thereafter  to 
periodically  review  and  amend  the  plan,  to  issue  orders  necessary  to  implement 
the  plan  in  a  timely  manner,  and  to  make  a  written  certification  that  the 
continuation  (return)  of  the  child  in  his  or  her  home  is  contrary  to  his  or  her  best 
interest  and  that  the  agency  has  made  reasonable  efforts:  1)  to  make  it  possible 
for  the  child  to  return  safely  to  his  parent  or  guardian;  or,  2)  to  place  the  child  in  a 
timely  manner  in  accordance  with  the  permanency  plan  that  had  been  previously 
approved. 

6.  Appeals  -  A  party  has  thirty  (30)  days  to  file  a  notice  of  appeal  in  the  trial  court. 
The  clerk  shall  notify  the  judge  within  five  (5)  days  that  the  notice  of  appeal  has 
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been  filed.  The  judge  has  no  more  than  60  days  from  the  filing  of  the  notice  of 
appeal  to  file  a  rationale  or  findings.  On  the  sixtieth  day  after  the  filing  of  the 
notice  of  appeal,  the  case  should  be  assembled  and  sent  to  the  appeals  court 
without  delay. 

The  Practical  Consequences  of  Adoption  and  Safe  Families  Act 
The  Department  of  Health  and  Human  Services,  Administration  for  Children  and  Families, 
Administration  on  Children,  Youth  and  Families  (DHHS)  issued  a  'final  rule'  amending  their 
regulations.  This  rule  was  intended  to  clarified  some  of  the  provisions  in  the  Adoption  and  Safe 
Families  Act  of  1997  (ASFA).  This  rule  was  published  in  the  Federal  Register  on  January  25, 
2000  and  the  rule  took  effect  on  March  27,  2000. 

Because  the  regulations  were  not  available  for  guidance  when  Massachusetts  enacted  the 
legislation  that  implemented  ASFA  in  Massachusetts  in  1999,  some  of  the  new  state  statutes  are 
different  than  the  intention  of  the  federal  law.  For  the  most  part,  the  Massachusetts  provisions 
(St.  1999,  c.  3)  presented  a  more  conservative  approach  to  child  welfare  cases,  and  nothing 
within  our  statutes  is  contrary  to  these  federal  regulations. 

The  regulations  and  rule  require  the  courts,  in  conjunction  with  the  Department  of  Social 
Services,  to  make  specific  findings  and  determinations  at  certain  times  and  phases  of  a  hearing. 
Failure  to  make  and  record  these  findings  and  determinations  will  result  in  monetary  penalties  to 
the  Department  of  Social  Services.  In  certain  instances,  failure  to  use  particular  language 
within  an  order  will  penalize  the  child.  The  regulations  consider  these  issues  as  1 )  the 
eligibility  of  a  child  for  IV-E  services;  and,  2)  the  eligibility  of  the  state  agency  to  receive 
federal  reimbursement  for  foster  care  and  adoption  assistance  on  behalf  of  the  child. 

Summary  of  the  components  of  the  regulations  that  apply  to  this  court  department: 

1 .  Language  for  Orders  -  Anytime  the  court  grants  care  and  custody  of  a  child  to 
the  Department  of  Social  Services,  either  sua  sponte  or  pursuant  to  a  petition  for 
custody  brought  by  the  Department  of  Social  Services,  the  court  must  state  that 
"the  continuation  of  the  child  in  his  or  her  home  is  contrary  to  his  or  her  best 
interest."  (This  is  commonly  referred  to  as  the  'contrary  to  the  welfare'  finding.) 
When  the  court  grants  legal  custody  of  the  child  to  the  Department  of  Social 
Services  but  permits  the  parent  to  retain  physical  custody  then  the  language  is  not 
necessary  (because  the  child  is  not  being  'removed  from  the  home').  Failure  to 
include  this  language  in  the  order  causes  the  child  to  be  ineligible  for  Title 
rV-E  benefits  during  his  or  her  stay  in  foster  care.  This  is  not  simply  a 
reimbursement  figure  to  DSS  but  could  ultimately  effect  the  child's  ability  to  get 
medical  services  if  child  is  placed  outside  the  Commonwealth.  In  order  to  assist 
the  courts,  new  prototype  temporary  custody  form,  custody  decree  and  a  new  sua 
sponte  form  have  been  drafted  for  your  convenience  and  are  attached. 

2.  Use  of  Sua  Sponte  Orders  —  When  circumstances  permit,  it  may  be  more 
appropriate  for  a  Probation  Officer  (a  mandated  reporter)  to  file  a  51 A  report 
triggering  the  5 IB  investigation,  rather  than  the  court  entering  a  sua  sponte  order 
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removing  the  child  from  his  or  her  parents.  When  the  court  orders  the  probation 
officer  to  file  a  51 A  report,  a  request  should  simultaneously  be  sent  to  the 
Department  of  Social  Services  for  the  submission  of  the  5 1 B  report  to  the  court. 
A  further  hearing  should  also  be  scheduled  for  a  date  two  weeks  from  the  date  of 
the  order  to  ensure  that  the  report  will  be  available.  If  the  5 1 A  is  substantiated, 
then  the  department,  prior  to  the  hearing,  may  have  proceeded  with  a  23 C  petition 
on  its  own  initiative  (or  a  care  and  protection  action)  or  the  court  could,  during  the 
hearing,  determine,  using  the  facts  stated  in  the  report,  that  the  parents  are  unfit 
and  that  the  department  needs  to  intervene  by  issuing  a  sua  sponte  order  granting 
custody  to  the  Department  of  Social  Services  at  that  time.  This  would  be 
consistent  with  the  overall  policy  supporting  ASFA.  The  initial  approach  required 
by  ASFA  is  to  preserve  the  family  .  The  law  mandates  that  the  state  agency  make 
reasonable  efforts,  prior  to  the  placement  of  a  child  with  the  department,  to 
prevent  or  eliminate  the  need  for  removal  of  the  child  from  his  or  her  home.  It 
should  be  noted  that  in  a  sua  sponte  23  C  case,  the  Department  of  Social  Services 
may  not  provide  services  to  safeguard  the  child  in  the  home.  Once  a  child  is 
removed  from  his  or  her  home,  services  provided  to  the  family  are  usually  limited 
to  those  provisions  that  will  enable  the  child  to  return  safely  to  the  home. 

3.  Reasonable  Efforts  Determination  -  In  addition  to  the  'contrary  to  the  welfare' 
finding,  the  Court  must  make  the  determinations  required  by  G.L.  c.  119,  §29C. 
The  initial  determination  is  whether  the  Department  of  Social  Services  has  made 
reasonable  efforts  to  prevent  the  child's  removal  from  the  home.  In  the  case  of  a 
sua  sponte  order,  the  court  is  permitted  to  determine  that  the  efforts  that  are 
reasonable  under  the  circumstances  (case  not  known  to  the  Department)  are  "no 
efforts"  and  thus  the  action  by  the  Department  of  Social  Services  was  reasonable. 
Without  this  determination  written  in  conjunction  with  the  initial  custody  order 
the  state  is  not  eligible  for  title  IV-E  reimbursement  funds  for  the  child  until 
this  reasonable  efforts  determination  has  been  made.  Although  the  new 
regulations  do  provide  a  60  day  time  period  in  which  the  'reasonable  efforts  to 
keep  the  child  in  the  home'  detennination  must  be  made  -  it  appears  to  be  better 
practice  to  enter  the  order  at  the  time  of  initial  custody  to  the  Department  of 
Social  Services. 

4.  Permanency  Hearings  -  In  addition  to  the  new  Uniform  Rules  on  Permanency 
Hearings,  DHHS  has  set  several  requirements  for  permanency  hearings.  These 
include  that: 

a.        the  court  determine  whether  and,  if  applicable,  when  the  child  will  be: 

i.  returned  to  the  parent; 

ii.  placed  for  adoption  with  the  state  filing  a  petition  for  termination 
of  parental  rights; 

iii.  referred  for  legal  guardianship; 

iv.  placed  permanently  with  a  fit  and  willing  relative;  or, 

v.  placed  in  another  planned  permanency  living  arrangement.  This 
latter  option  is  only  available  in  cases  where  the  Department  of 
Social  Services  has  documented  to  the  court  a  compelling  reason 
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for  determining  that  it  would  not  be  in  the  best  interest  of  the  child 
to  follow  one  of  the  four  previously  stated  options;  and, 
b.        paper  reviews,  ex  parte  hearings,  agreed  orders  or  other  actions  or  hearings 
which  are  not  open  to  the  participation  of  the  parents  of  the  child,  the 
child,  and  the  foster  parents  or  preadoptive  parents  by  definition  are  not 
permanency  hearings.  45  CFR  §1355.20. 

5.         Other  issues  worth  noting 

a.  Failure  to  hold  a  timely  permanency  hearing  will  result,  not  only  in  a  loss 
of  reimbursement  funds  for  the  Department  of  Social  Services  for  the  time 
period  that  the  state  is  not  in  compliance  with  the  Federal  mandate,  but 
puts  the  Commonwealth  at  risk  of  forfeiting  substantial  funding  if  the 
Federal  statewide  review  finds  that  the  state  is  not  operating  in  'substantial 
conformity,'  as  defined  by  DHHS. 

b.  As  part  of  their  statewide  review  the  DHHS,  will  be  conducting  interviews 
with  the  key  stakeholders,  including  foster  parents,  guardians  ad  litem, 
CPCS  attorneys  and  the  courts.  One  issue  that  they  will  be  assessing  is  the 
quality  of  the  permanency  hearings.  As  a  reminder,  the  foster  parents, 
preadoptive  parent  or  relative  providing  care  for  the  child  is  entitled,  by 
statute,  to  notice  provided  by  the  Department  of  Social  Services  and  an 
opportunity  to  be  heard.  G.L.  c.l  19,§  29D. 

c.  For  reimbursement  eligibility,  the  DHHS  requires  that  kinship  homes  now 
meet  the  same  standards  as  non-kinships  foster  care  or  pre-adoptive  care 
homes.  Thus,  cases  may  be  presented  where  a  relative  caregiver  has  not 
been  approved  as  a  foster  care  or  pre-adoptive  placement.  In  the  past, 
under  the  Department's  more  lenient  standard  for  kinship  homes,  such  a 
home  would  have  met  the  standards  for  approval.  Although  this  change  in 
policy  (soon  to  be  new  regulations)  by  the  Department  of  Social  Services 
is  compelled  by  the  federal  regulations,  the  Department  of  Social  Services 
has  stated  that,  where  appropriate  and  in  the  best  interest  of  the  child,  they 
will  be  foregoing  the  federal  reimbursement  for  the  child  in  order  to  place 
the  child  in  an  appropriate  home. 

If  you  have  any  questions,  please  contact  Attorney  Mary  M.  Ferriter  in  this  office. 


Enclosures 

cc:       Hon.  Margaret  H.  Marshall,  Chief  Justice,  Supreme  Judicial  Court 

Hon.  Barbara  A.  Dortch-Okara,  Chief  Justice  for  Administration  and  Management 
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SUPREME  JUDICIAL  COURT 
Boston,    Massachusetts  02108 

NOTICE  OF  APPROVAL 


Notice  is  hereby  given  that  the  Supreme  Judicial  Court  has 
approved  and  promulgated  rules  as  further  indicated  below. 
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Court  Submitting  Rules  for  Approval 
The  Trial  Court  (CJAM) 


Date  Rules  Submitted  for  Approval : 
May  30.  2000  


Date  Approved  and  Promulgated  by  the  Supreme  Judicial  Court 
June  28 ,  2000  

Rules  or  Rules,   or  Amendments  Thereto,  Approved  and 
Promulgated : 

RpyjRinn  of  Trial    Court  T?h1p  VT 


}  Effective  date   -   September  5.  2000 

\ 


(The,  original  of  this  notice  is  to  be  filed  in  the  office  of  the 
Clerk  of  the  Supreme  Judicial  Court  for  the  Commonwealth,  and  a 
copy  to,  be  sent  by  the  Clerk  to  the  court  which  requested 
approval  of  the  rules.) 


nu.vu.Mj  iKAiivt  OhFlCE  OK  THt  TRIAL  COURT 
Two  Center  Plaza 
Boston.  Massachusetts  02108 


BARBARA  A  DORTCH-OKARA 

Chief  Justice  for 
Administration  and  Management 


Tel:  (61 :  i  7,. 

Fax:  (617)  74; 


May  30,  2000 


Honorable  Ruth  I.  Abrams 
Chair 

Supreme  Judicial  Court,  Rules  Committee 
New  Courthouse,  Pemberton  Square 
Boston,  MA  02108 

Dear  Justice  Abrams: 

Attached  for  your  consideration  is  a  revision  to  Trial  Court  Rule  VI,  formerly  entitled 
the  Uniform  Rules  for  Substitute  Care  Review  Hearings.  The  changes  to  the  Rules  were 
necessitated  by  Chapter  6  of  the  Acts  of  1999,  the  Adoption  and  Child  Welfare  Act.  Earlier 
drafts  of  the  Rules  were  reviewed  by  members  of  the  Rules  Subcommittee  of  the  Committee 
on  Appeals  of  Child  Welfare  Cases. 

This  revision,  among  other  things,  renames  the  Rules  as  "Uniform  Rules  for 
Permanency  Hearings".  A  draft  of  the  Rules  was  published  in  Lawyers'  Weekly  on  December 
20,  1999.  In  response  to  the  publication,  two  sets  of  comments  were  received  and  reviewed  by 
representatives  of  this  office,  the  Juvenile  Court  and  the  Probate  and  Family  Court 
departments.  A  number  of  comments  received  were  incorporated  into  the  current  version  of 
the  Rules.  This  version  of  the  Rules  has  received  final  approval  from  both  the  Juvenile  Court 
and  Probate  and  Family  Court  Departments,  and  it  has  my  approval  as  well. 

If  there  are  any  questions  with  regard  to  the  proposed  Rules,  please  contact 
Administrative  Attorney  Ann  Meagher  at  617-742-8575,  extension  220. 
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Thank  you  for  your  consideration  of  the  proposed  Uniform  Rules  for  Permanency 
Hearings. 


Sincerely, 
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aybara  A.  Dortch-Okara 
Chief  Justice  for  Administration 
and  Management 


Enclosure 

cc:    v^ionorable  Margaret  Marshall,  Chief  Justice,  Supreme  Judicial  Court 
Honorable  Sean  M.  Dunphy,  Chief  Justice,  Probate  and  Family  Court 
Honorable  Martha  P.  Grace,  Chief  Justice,  Juvenile  Court 
Honorable  Samuel  E.  Zoll,  Chief  Justice,  District  Court 
Lynne  G.  Reed,  Executive  Director 
Alec  Gray,  General  Counsel 
Ann  A.  Meagher,  Administrative  Attorney 
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UNIFORM  RULES  FOR  PERMANENCY  HEARINGS 

Effective 

Table  of  Rules 

Rule 

1.  Scope  of  Rules. 

2.  Definitions. 

3.  Notice-Submission  of  Plan. 

4.  Counsel. 

5.  Pre-Hearing  Conference 

6.  The  Hearing. 

7.  Orders. 

8.  Appeals. 

RULE  1.  SCOPE  OF  THE  RULES 

These  rules  govern  the  procedure  for  hearings  convened  pursuant  to  G.L.  c.  119, 
§  29B  in  the  District,  Juvenile,  and  Probate  and  Family  Court  Departments.  Procedures  in  such 
actions  not  governed  by  these  rules  shall  be  governed  by  the  rules  of  procedures  applicable  to  the 
court  in  which  the  matter  is  heard. 

RULE  2.  DEFINITIONS 

For  the  purposes  of  these  rules: 

A.  "Child  in  the  Care  of  the  Department"  means  any  child  placed  in  the  care  or  custody  of 
the  Department  of  Social  Services  by  order  of  a  court  of  competent  jurisdiction. 

B.  "Clerk's  Office"  means  office  of  the  Clerk-Magistrate  or  Register  of  Probate  of  the 
court  where  the  hearing  is  convened. 

C.  "Committing  Court"  means  the  court  which  granted  custody  or  transferred 
responsibility  of  or  committed  a  child  to  the  Department  of  Social  Services. 

D.  "Department'1  means  the  Department  of  Social  Services. 

E.  "Hearing"  means  a  hearing  convened  pursuant  to  G.L.  c.  1 19,  §  29B. 

F.  "Parent"  means  a  child's  biological  or  adoptive  mother  or  father. 

G.  "Party"  shall  include  the  original  parties  to  the  actions,  or  any  party  substituted  for  an 
original  party.  A  parent,  including  a  parent  who  is  not  an  original  party  to  the  action,  shall  be  a 
party  unless  that  parent's  rights  to  consent  to  or  receive  notice  of  any  petition  for  adoption, 
custody,  guardianship  or  other  disposition  of  the  child  pursuant  to  G.L.  c.  1 19,  §  26  or  G.L.  c. 
210,  §  3  have  been  dispensed  with  or  that  parent  has  signed  a  voluntary  surrender  under  G.L.  c. 


19,  §  23(B)  or  G.L.  c.  210,  §2. 


H.  "Plan"  as  referred  to  in  Rule  3  means  a  written  documert  prepared  by  the  Department 
/hich  shall  omit  the  names  and  addresses  of  the  foster  parents  out  shall  include  the  following: 

I.  identifying  information  about  the  child: 

a.  child's  name; 

b.  parent(s)*s  name; 

c.  docket  number;  and 

d.  name(s)  and  birth  date(s)  of  siblings  in  the  care  or  custody  of  the 
Department  or  otherwise  known  to  the  Department; 

2.  a  brief  history  of  the  case  including: 

a.  legal  history; 

b.  reason  for  placement; 

c.  placement  history;  and 

d.  problem(s)  to  be  resolved  to  achieve  the  permanency  plan; 

3.  recommended  permanent  plan  including,  whether  and,  if  applicable,  when: 

a.  the  child  will  be  returned  to  the  parent; 

b.  the  child  will  be  placed  for  adoption  and  the  steps  the  Department  shall 
take  to  free  the  child  for  adoption  and  to  finalize  the  adoption; 

c.  the  child  will  be  referred  for  legal  guardianship  and  the  steps  the 
Department  shall  take  to  finalize  the  guardianship;  or 

d.  the  child  will  be  placed  in  another  planned  permanent  living  arrangement; 
(the  Department  shall  include  compelling  reasons  that  it  would  not  be  in 
the  best  interests  of  the  child  to  return  home,  be  placed  for  adoption,  or  be 
referred  for  legal  guardianship); 

4.  services  and  other  assistance  provided  to  the  family,  including: 

a.  services  provided  in  the  past; 

b.  services  currently  provided  or  provided  on  a  continuing  basis; 

c.  services  to  be  provided; 

d.  if  the  child  has  attained  the  age  of  sixteen  (16),  the  services  provided  to 
assist  the  child  in  making  the  transition  from  foster  care  to  independent 
living;  and 

e.  other  steps  taken  to  implement  the  plan  if  not  otherwise  covered  above; 

5.  degree  of  all  parties  compliance  with  service  plan  tasks; 

6.  type  of  placement;  including: 

a.  how  the  current  placement  meets  the  child's  current  needs; 

b.  how  the  current  placement  furthers  the  permanency  plan; 

c.  if  the  child  is  placed  in  a  foster  home  outside  the  state  in  which  child's 
parents*  home  is  located,  why  the  out-of-state  placement  continues  to  be 
appropriate  and  in  the  child's  best  interests; 

d.  if  the  child  is  a  medically  needy  child,  a  description  of  the  individualized 
health  care  plan  for  the  child;  and 

e.  if  the  court  has  previously  determined  that  reasonable  efforts  to  return  the 
child  to  his/her  parents  are  not  required,  or  has  determined  that  reasonable 


efforts  to  return  the  child  to  his/her  parents  are  inconsistent  with  the 
permanency  plan,  then  the  action  taken  by  the  department  to  place  the 
child  in  a  timely  man^r  in  accordance  with  the  previously  approved  plan, 
e.g.  efforts  to  recruit  a  pre-adoptive  family; 

7.  visitation  plan  including  but  not  limited  to  visitation  among  siblings;  and 

8.  results  of  any  internal  reviews  by  the  foster  care  review  unit. 

I.  "Permanency  Plan"  as  referred  to  in  Rule  7  means  a  plan  for  the  child  as  determined 
by  the  court  pursuant  to  G.L.  c.l  19,  §29B. 


RULE  3.  NOTICE  -  SUBMISSION  OF  PLAN 

A.  No  less  than  one  hundred  twenty  (120)  days  prior  to  the  required  hearing  date  in 
accordance  with  G.L.  c.  1 19,  §  29B,  the  clerk's  office  of  the  court  wherein  the  hearing  is  to  be 
convened  shall  send  a  list  of  cases  to  be  scheduled  for  permanency  hearings  to  the  attorney  for 
the  Department. 

B.  The  Department  shall,  within  thirty  (30)  days  of  receipt  of  the  list,  advise  the  court  in 
writing  of  the  name  of  any  child  on  the  list  who  is  no  longer  in  the  care  or  custody  of  the 
Department  and  the  case  will  not  be  scheduled  for  hearing.  In  addition,  the  Department  shall 
advise  the  court  in  writing  whether  the  parents'  rights  to  consent  or  receive  notice  of  any  petition 
for  adoption,  custody,  guardianship  or  other  disposition  have  been  dispensed  with  pursuant  to 
G.L.  C.  1 19,  §  26  or  G.L.  c.  210,  §  3  or  whether  the  parents  have  signed  voluntary  surrenders 
under  G.L.  c.  1 19,  §  23(B)  or  G.L.  c.  210,  §  2. 

C.  No  less  than  sixty  (60)  days  prior  to  hearing  date,  the  clerk's  office  shall  send  notice 
of  the  hearing  to  the  Department,  to  the  petitioner,  if  different  from  the  Department,  to  the  child's 
attorney,  and  unless  the  parents'  rights  to  consent  or  receive  notice  of  any  petition  for  adoption, 
custody,  guardianship  or  other  disposition  of  the  child  have  been  dispensed  with,  or  the  parents 
have  signed  voluntary  surrenders,  to  the  parents,  by  mailing  to  their  last  known  addresses,  or  if 
the  parents  are  represented  by  counsel,  to  their  attorney(s)  of  record.  Such  notice  shall  inform 
the  parties  of  the  date,  time,  and  location  of  the  hearing,  of  their  right  to  counsel  pursuant  to  G.L. 
c.  1 19,  §  29,  and  of  the  right  to  file  objections  pursuant  to  rule  3E.    If  a  case  is  scheduled  for 
permanency  hearing  and  the  child  is  no  longer  in  the  care  or  custody  of  the  Department,  the 
Department  shall  notify  the  court  and  all  parties,  or  if  the  parties  are  represented  by  counsel,  the 
attorneys  of  record,  and  the  court  will  take  the  case  off  the  hearing  list  The  time  for  notice 
provided  in  this  paragraph  shall  not  apply  if  the  court  has  determined  that  reasonable  efforts  to 
reunify  the  family  are  not  required  pursuant  to  G.L.c .  1 19,  §  29C. 

D.  If  the  child  is  in  the  care  or  custody  of  the  Department,  no  less  than  thirty  (30)  days 
prior  to  the  scheduled  hearing  date,  the  Department  shall  file  the  plan  with  the  clerk's  office,  and, 

-  if  so  directed,  with  the  probation  office,  and  shall  send  copies  to  all  parties  or  if  the  parties  are 
represented  by  counsel,  to  the  attorneys  of  record.  However,  if  the  court  determines  that 
reasonable  efforts  to  reunify  the  family  are  not  required  pursuant  to  G.L.  c.  1 19,  §  29C,  the 


Department  shall  file  the  plan  and  send  copies  as  provided  above  within  ten  (10)  days  of  entry  of 
the  reasonable  efforts  order. 

E.  No  less  than  ten  (10)  days  prior  to  the  scheduled  hearing  date,  any  party  objecting  to 
the  Department's  plan  must  file  with  the  clerk's  office  and  mail  to  all  parties  or  if  the  parties  are 
(represented  by  counsel,  to  the  attorneys  of  record,  a  statement  specifying  the  provisions  to  which 
he/she  is  objecting  and  the  reasons  therefor.  Failure  to  file  an  objection  will  not,  preclude  a  party 
from  objecting  to  the  plan  at  the  hearing  if  the  failure  is  due  to  excusable  neglect  or 
circumstances  beyond  his/her  control. 

F.  The  Department  shall  provide  notice  of  the  scheduled  hearing  date  to  the  foster  parent, 
pre-adoptive  parent  or  relative  providing  care  for  the  child  who  is  the  subject  of  the  petition 
pursuant  to  G.L.  c.  1 19,  §  29D.  Failure  of  the  Department  to  comply  with  this  section  shall  not 
preclude  the  court  from  proceeding  with  the  hearing. 

RULE  4.  COUNSEL 


A.  All  parties  have  the  right  to  the  presence  of  counsel. 


B.  If  a  party  was  represented  by  counsel  at  the  trial,  that  counsel  shall  continue  to 
represent  the  party  until  the  court  permits  him/her  to  withdraw  his/her  appearance  or  until  an 
appearance  is  filed  by  successor  counsel.  If  trial  counsel  wishes  to  withdraw  his/her  appearance, 
and  if  the  party  has  been  determined  to  be  indigent,  a  motion  for  withdrawal  requesting 
appointment  of  successor  counsel  shall  be  filed.  Any  motion  under  this  paragraph  shall  be 
scheduled  for  hearing  no  later  than  seven  days  after  filing.  Counsel  wishing  to  withdraw  shall 
ensure  that  a  motion  to  withdraw  and  appoint  successor  counsel  is  scheduled  for  hearing  no  less 
than  thirty  (30)  days  prior  to  the  date  of  the  scheduled  permanency  hearing.  A  permanency 
hearing  shall  not  be  taken  off  a  court  calendar  to  accommodate  a  motion  to  withdraw. 

C.  If  there  is  no  attorney  for  the  child,  the  court  shall  appoint  counsel  for  the  child.  If  the 
attorney  of  record  for  the  child  is  no  longer  available  to  represent  the  child,  the  court  shall 
remove  the  attorney  of  record  and  appoint  successor  counsel.  The  clerk's  office  shall  send  notice 
as  provided  in  Rule  3C  to  such  newly  appointed  counsel. 

D.  If  there  is  no  attorney  of  record  for  the  parent  or  attorney  of  record  for  the  parent  is  no 
longer  available  and  the  parent's  rights  have  not  been  dispensed  with  or  the  parents  have  not 
signed  a  voluntary  surrender,  the  parent,  if  indigent,  may  request  the  court  to  appoint  counsel  to 
represent  him  or  her.  If  counsel  is  appointed,  the  clerk's  office  shall  send  notice  as  provided  in 
Rule  3C  to  such  newly  appointed  counsel. 

RULE  5.  P RE-HEARING  CONFERENCE 

The  court  may,  in  its  discretion,  schedule  a  pre-hearing  conference,  the  purpose  of  which 
will  be  to  frame  the  issues  for  the  hearing  and  may  include  hearing  motions  for  withdrawal  of 
counsel. 
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RULE  6.  THE  HEARING 


A.  The  purpose  of  the  hearing  shall  be: 

1.  to  determine  and  periodically  review  the  permanency  plan  for  each  child;  and 

2.  to  aid  in  the  implementation  of  such  plan  in  a  timely  manner. 

B.  The  hearing  pursuant  to  these  rules  may  be  held  simultaneously  with  a  trial,  review 
and  redetermination,  other  hearing,  or  other  proceeding  in  the  matter. 

C.  The  Committing  Court  shall  convene  the  hearing  within  twelve  (12)  months  of  the 
original  commitment,  grant  of  custody  or  transfer  of  responsibility  of  the  child  to  the 
Department,  and  not  less  frequently  than  every  twelve  (12)  months  thereafter,  while  the  child 
remains  in  the  care  or  custody  of  the  Department.  However,  a  permanency  hearing  shall  be  held 
within  thirty  (30)  days  of  a  hearing  at  which  a  court  determines  that  reasonable  efforts  to 
preserve  and  reunify  the  family  are  not  required  pursuant  to  G.L.  c.  1 19,  §  29C. 

Where  practical  and  where  there  will  be  no  undue  delay,  the  hearing  shall  be 
conducted  by  the  judge  who  entered  the  original  order  of  commitment. 

D.  Failure  of  one  or  more  parties  to  appear  shall  not  preclude  the  court  from  proceeding 
with  the  hearing. 

E.  Pursuant  to  G.L.  c.  1 19,  §  29D,  foster  parents,  pre-adoptive  parents  or  relatives 
providing  care  for  the  child  have  the  right  to  attend  the  hearing  and  be  heard.  Failure  of  one  or 
more  non-parties  to  appear  shall  not  preclude  the  court  from  proceeding  with  the  hearing. 

F.  The  court  shall  consider  the  Department's  plan  for  the  child  and  any  objections  filed 
pursuant  to  Rule  3E.  The  author  of  the  Department's  plan  shall  be  available  for  cross- 
examination  by  each  of  the  parties.  At  the  same  hearing,  the  court  shall  consider  the  provisions  of 
G.L.  c.  119,  §29C. 

RULE  7.  ORDERS 

A.  The  court  shall  determine  the  current  permanency  plan  for  the  child.  In  determining 
the  permanency  plan,  the  health  and  safety  of  the  child  shall  be  of  paramount,  but  not  exclusive 
concern.  Upon  making  this  determination,  the  court  may  make  any  appropriate  order  in  the 
child's  best  interests,  including  but  not  limited  to,  orders  with  respect  to  the  child's  care  or 
custody.  The  court  may  also  make  orders  it  determines  to  be  appropriate  to  implement  the 
permanency  plan  in  a  timely  manner.  In  addition,  the  court  shall  make  the  written  certification 
and  determinations  required  by  G.L.  c.  1 19,  §  29C. 

B.  The  clerk's  office  shall  forthwith  enter  such  order(s)  on  the  court's  docket  and  provide 
a  copy  of  the  order(s)  to  all  parties  or  to  counsel,  if  a  party  is  represented  by  counsel. 


» 


C.  The  court  need  not  enter  written  findings  absent  an  appeal  from  its  order. 

RULE  8.  APPEALS 

A.  Any  party  to  the  hearing  may  appeal  the  court's  order  to  the  Appeals  Court  by  filing  a 
claim  of  appeal  in  the  clerk's  office  no  later  than  thirty  (30)  days  following  the  entry  of  such 
order. 

B.  The  clerk's  office  shall  inform  the  judge  within  five  (5)  days  from  the  filing  of  the 
notice  of  appeal  that  the  determination/order  has  been  appealed. 

C.  The  judge  shall  file  findings  within  sixty  (60)  days  from  the  filing  of  the  notice  of  the 

appeal. 


i 
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Commonwealth  of  Massachusetts 
The  Trial  Court 
Probate  and  Family  Court  Department 

Division  Docket  No. 


Sua  Sponte  Order  for  Transfer  of  Care  and  Custody 
to  the  Department  of  Social  Services 

To  the  Commissioner  of  the  Department  of  Social  Services: 


name  of  child  child's  date  of  birth 


address  where  child  is  currently  residing 

is  a  child  under  the  age  of  eighteen  who  is  without  proper  guardianship  due  to  the  death, 
unavailability,  incapacity  or  unfitness  of  the  parent  or  guardian. 

The  parent  or  guardian  was  before  this  Court  on  

date 

where  it  was  determined  that  this  child's  safety  and  welfare  required  that  he/she  be  placed 
in  the  custody  of  the  Department  of  Social  Services  pending  a  further  hearing. 

1 .       The  parents  of  the  Child  are: 

name  of  mother  name  of  father 


street  address  street  address 


city  or  town 


state        zip  code 


city  or  town 


state        zip  code 


2.       The  attorney  representing  the  mother  is:   The  attorney  representing  the  father  is: 


name  of  attorney 


street  address 


city  or  town 


state        zip  code 


telephone  number 

The  attorney  representing  the  child  is: 


name  of  attorney 


street  address 


city  or  town 


state        zip  code 


telephone  number 


name  of  attorney 


street  address 


city  or  town 


state        zip  code 


telephone  number 

(OVER) 


This  case  came  to  the  Court's  attention  as  a  result  of: 

□        a  divorce  complaint                    □       a  209A  complaint 

docket  number 

□        a  paternity  complaint 

docket  number 

□       a  guardianship  petition 

docket  number 

□        a  custody  petition 

docket  number 

□  other: 

docket  number 

docket  number 

There  shall  be  a  further  hearing  on 

TO  THE  PARENT(S)  OF 

If  you  want  to  object  to  the  Department  of  Social  Services  having  custody  of  your 
child,  you  or  your  attorney  must  attend  the  hearing.  You  may  be  entitled  to  the 
appointment  of  an  attorney  to  represent  you  on  the  issue  of  custody  only,  if  you  are 
an  indigent  person.  An  indigent  person  is  defined  by  Supreme  Judicial  Court  Rule 
3:10.  A  determination  of  indigency  will  be  made  by  the  Court.  You  should  contact 
an  assistant  register  before  the  date  stated  above  if  you  think  you  are  entitled  to 
appointed  counsel. 


It  is  ORDERED  that  the  Department  of  Social  Services  shall  have  the  responsibility  for  the 

care  and  custody  of  pursuant 

to  the  provisions  of  the  General  Laws  of  Massachusetts,  Chapter  1 19,  section  23C  - 
Chapter  208,  section  19  (pending  divorce  judgment)  —  Chapter  209C,  Section  10.  [Strike 
out  non-applicable  reference] 

Further,  this  court  certifies  that  the  continuation  of  the  child  in  his  or  her  home  is  contrary 
to  his  or  her  best  interest. 

Date   

Justice  of  the  Probate  and  Family  Court 


1.  A  Reasonable  Efforts  Determination  Form  must  accompany  this  Order.  The  judicial 
determination  concerning  reasonable  efforts  to  prevent  the  removal  of  the  child 
from  his  or  her  home  should  accompany  this  Order  but  must  be  made  within  60 
days  of  the  date  of  this  Order. 

2.  The  permanency  hearing  to  determine  the  plan  for  this  child  shall  be  held  within 
twelve  (1 2)  months  of  this  grant  of  custody  or  transfer  of  responsibility  of  the  child  to 
the  Department  of  Social  Services  and  not  less  frequently  than  every  1 2  months 
thereafter  while  the  child  remains  in  the  care  of  the  department.  However,  if  the 
court  is  now  determining  that  reasonable  efforts  to  preserve  and  reunify  the  family 
are  not  required  the  hearing  must  occur  within  30  days.  G.L.  c.  1 19,  §  29B. 

3.  Upon  entry  of  this  Order  a  new  case  file  shall  be  opened,  in  the  name  of.Jhe  child 
and  the  case  shall  be  assigned  a  docket  number  in  the  adoption  docket.  This  matter 
should  be  cross-referenced  on  the  initial  case  file. 


Commonwealth  of  Massachusetts 
The  Trial  Court 
Probate  and  Family  Court  Department 

Division  Docket  No. 


Decree  of  Custody  of 


M.G.L  c.  119,  §23(C) 

At  a  Probate  and  Family  Court  held  at  ,  on 

 ,  the  Honorable  presided. 


'the  petition  of  the  Department  of  Social  Services, 


ersons  interested  having  been  notified  in  accordance  with  the  law  -  and  -  no  objections  being 
►made  thereto:  -  all  interested  persons  assenting  thereto:  -  after  Hearing: 

IT  IS  DECREED  that  the  Department  of  Social  Services  shall  have  the  responsibility  for  the 
e  and  custody  of  . 


her,  this  court  finds  that  the  said  child  is  under  the  age  of  eighteen  and  is  without  proper 
guardianship  due  to  the  death,  unavailability,  incapacity  or  unfitness  of  the  parent(s)  or  guardian(s). 
is  decree  under  the  provisions  of  the  General  Laws  of  Massachusetts,  Chapter  119,  Section  23(C), 
horizes  the  Department  of  Social  Services  or  an  agency  licensed  by  the  Department  to  act  to 
determine  the  child's  place  of  abode,  medical  care,  and  education;  to  control  the  visits  to  the  child; 
give  consents  to  enlistments,  marriages,  and  other  contracts  requiring  parental  consent. 

Further,  this  court  certifies  that  the  continuation  of  the  child  in  his  or  her  home  is  contrary  to  his  or 
Hsr  best  interest. 

kte 


Justice  of  the  Probate  and  Family  Court 


i 
i 
i 


A  Reasonable  Efforts  Determination  Form  must  accompany  this  Order.  The  judicial 
determination  concerning  reasonable  efforts  must  accompany  this  Order. 

The  permanency  hearing  to  determine  the  plan  for  this  child  shall  be  held  within  twelve  (1 2) 
months  of  this  grant  of  custody  or  transfer  of  responsibility  of  the  child  to  the  Department  of 
Social  Services  and  not  less  frequently  than  every  1 2  months  thereafter  while  the  child  remains 
in  the  care  of  the  department.  However,  if  the  court  is  now  determining  that  reasonable  efforts 
to  preserve  and  reunify  the  family  are  not  required  the  hearing  must  occur  within  30  days.  G.L. 
c.  119,  §  29B. 


Commonwealth  of  Massachusetts 
The  Trial  Court 

W  Probate  and  Family  Court  Department 

^  Division  Docket  No. 

Temporary  Custody  Order  Regarding 


M.G.L  c.  119,  §23(C) 

At  a  Probate  and  Family  Court  held  at  _,  on 

 ,  the  Honorable  presided. 


the  petition  of  the  Department  of  Social  Services, 


persons  interested  having  been  notified  in  accordance  with  the  law  -  and  -  no  objections  being 
►  made  thereto:  -  all  interested  persons  assenting  thereto:  -  ex  parte:  -  after  Hearing: 


IT  IS  ORDERED  that  the  Department  of  Social  Services  shall  have  the  temporary  responsibility 
_for  the  care  and  custody  of  . 

Krther,  this  court  finds  that  the  said  child  is  under  the  age  of  eighteen  and  is  without  proper 
ardianship  due  to  the  death,  unavailability,  incapacity  or  unfitness  of  the  parent(s)  or  guardian(s). 
^^his  order  under  the  provisions  of  the  General  Laws  of  Massachusetts,  Chapter  1 19,  Section  23(C), 

Bjthonzes  the  Department  of  Social  Services  or  an  agency  licensed  by  the  Department  to  act  to 
^  determine  the  child's  place  of  abode,  medical  care,  and  education;  to  control  the  visits  to  the  child; 
give  consents  to  enlistments,  marriages,  and  other  contracts  requiring  parental  consent  until  further 
Prder  of  this  court. 

Attorney  

las  been  appointed  for  the  child.  This  matter  shall  be  review  on  _. 


urther,  this  court  certifies  that  the  continuation  of  the  child  in  his  or  her  home  is  contrary  to  his  or 
er  best  interest. 


^Date 


Justice  of  the  Probate  and  Family  Court 


1  •        A  Reasonable  Efforts  Determination  Form  must  accompany  this  Order.  The  judicial 

determination  concerning  reasonable  efforts  to  prevent  the  removal  of  the  child  from  his  or  her 
home  should  accompany  this  Order  but  must  be  made  within  60  days  of  the  date  of  this  Order. 

2.        The  permanency  hearing  to  determine  the  plan  for  this  child  shall  be  held  within  twelve  (1 2) 
months  of  this  grant  of  custody  or  transfer  of  responsibility  of  the  child  to  the  Department  of 
Social  Services  and  not  less  frequently  than  every  1 2  months  thereafter  while  the  child  remains 
in  the  care  of  the  department.  However,  if  the  court  is  now  determining  that  reasonable  efforts 
j  I  to  preserve  and  reunify  the  family  are  not  required  the  hearing  must  occur  within  30  days.  G.L. 

^  c.  119,  §29B. 


■ 


Appendix  D 


M.  DUNPHY 

F  JUSTICE 


To: 
From: 
Date: 
Re: 


Commonwealth  of  Massachusetts 

THE  TRIAL  COURT 
PROBATE  AND  FAMILY  COURT  DEPARTMENT 
ADMINISTRATIVE  OFFICE 
EDWARD  W  BROOKE  COURTHOUSE 
24  NEW  CHARDON  STREET 
P  O  BOX  9666 
BOSTON.  MA  02114-9666 


TEL  (617)  742-9743 
FAX  (617)  720  4122 


Bulletin 


All  Justices,  Registers,  First  Assistant  Registers,  and  Assistant  Registers 
Sean  M.  Dunphy,  Chief  Justice^1 . 
September  1,  2000 


Justices'  Bulletin  #  2000-9 

Registers'  Bulletin  #  2000-9 

First  Assistant  Registers'  Bulletin  #2000-7 

Assistant  Registers'  Bulletin  #2000-6 


Uniform  Forms  for  Permanency 
Hearings  (Trial  Court  Rule  VI) 


The  Uniform  Rules  for  Permanency  Hearing  (Trial  Court  Rule  VI)  has  an  effective  date  of 
September  1,  2000.  In  an  effort  to  assist  the  courts  to  comply  with  the  rules,  the  Trial  Court  has 
issued  a  set  of  six  forms. 

1         Reasonable  Efforts/Initial  Custody  Form:   This  form  is  to  be  used  at  the  time 
the  court  grants  temporary  custody  to  the  Department  of  Social  Services.  This 
includes  when  the  court  issues  a  sua  sponte  23 C  order. 


2.  No  Reasonable  Efforts  Required  Form:  If  the  court  determines  that  reasonable 
efforts  are  not  required  either  prior  to  removal  of  the  child  from  the  home,  or  to 
return  the  child  to  his  or  her  parent  or  guardian  because  of  a  special  circumstance, 
then  the  court  must  complete  this  form.  The  determination  may  be  made  at  any 
time  during  the  pendency  of  the  case. 

3 .  Reasonable  Eflbrts/29B  Hearing  Form:  When  the  court  holds  a  permanency 
hearing  to  determine  the  appropriate  plan  for  the  permanent  placement  of  the  child, 
this  form  must  be  completed.  At  the  time  of  the  permanency  hearing  the  court 
must  also  determine  whether  or  not  reasonable  efforts  were  made  by  the 
Department  of  Social  Services  to  achieve  the  prior  goal.  Thus,  both  parts  one 
and  two  of  the  form  must  be  completed.  (In  Juvenile  Court,  a  reasonable  efforts 
determination  must  also  be  made  at  the  time  of  adjudication.  That  is  when  part  one 
would  be  used  alone.) 


4        Cover  Letter/  List  Form:  This  form  is  a  recitation  of  the  requirements  of  Trial 
Court  Rule  VI.  It  should  be  attached  to  the  list  of  cases  to  be  scheduled  for  a 


Permanency  Hearing  Forms 
Bulletin,  September  I,  2000 
Page  2 

permanency  hearing.  This  form  must  be  issued  to  the  Department  of  Social 
Services  no  less  than  120  days  from  the  date  of  the  permanency  hearing    For  the 
Probate  and  Family  Court,  the  Department  of  Social  Services  is  the  only  agency 
that  would  get  a  copy  of  the  form.  At  this  stage,  notice  to  other  parties  or 
attorneys  is  not  required. 

5.  Request  to  Remove  Child's  Name  from  Permanency  List  Form    This  form  is 
intended  for  use  by  the  Department  of  Social  Services  in  response  to  the  list  of 
cases  provided  by  the  court.  Copies  of  this  form  will  be  given  to  Department  of 
Social  Services,  as  well.  Please  also  make  it  available  to  your  local  Department  of 
Social  Services'  office. 

6.  Permanency  Hearing  Notice  Form:  Once  the  actual  date  for  the  permanency 
hearing  has  been  established,  no  less  than  sixty  (60)  days  from  the  date  of  hearing, 
this  form  should  be  sent  to  the  Department  of  Social  Services  and  the  attorneys  of 
record.  If  a  party  is  not  represented  by  counsel,  then  a  copy  of  the  notice  should 
be  sent  to  the  party. 

These  are  prototypes  forms  that  should  be  copied  for  use  within  the  court  division  until  an 
officially  printed  version  of  the  forms  has  been  developed.  It  is  the  intention  of  the  Administrative 
Office  of  the  Trial  Court  to  receive  feedback  from  the  Probate  and  Family  Court  and  Juvenile 
Court  Departments  to  improve  the  form  before  the  prototype  is  sent  to  the  printers.  After  using 
these  forms,  please  send  your  comments,  suggestions,  and  criticisms  to  this  office  before 
November  17,  2000  so  that  a  compilation  of  your  remarks  may  be  communicated  to  the 
Administrative  Office  of  the  Trial  Court  (AOTC). 

If  you  have  any  questions,  please  contact  Attorney  Mary  M.  Ferriter  in  this  office. 

Enclosures 

cc:      Hon.  Margaret  H.  Marshall,  Chief  Justice,  Supreme  Judicial  Court 

Hon.  Barbara  A.  Dortch-Okara,  Chief  Justice  for  Administration  and  Management 
Ann  A.  Meagher,  Administrative  Attorney,  Administrative  Office  of  the  Trial  Court 


toNABLC  Efforts/ 
iajl  Custody 

riSTRICT  COURT 

DIVISION 


Trial  Court  of  Massachusetts 


Docket  No. 


O  JUVENILE  COURT 
 DIVISION 


O  PROBATE  &  FAJVHLY  COURT 
 DIVISION 


IN  RE  - 


USE A  SEPARATE  FORM  FOR  EACH  CHILD 


CHILD'S  NAME 


_  pon  the  commitment,  grant  of  custody,  or  transfer  of  responsibility  of  a  child  to  the  Department  of 
Social  Services  or  its  agents,  in  accordance  with  G.L.  c.  1 19,  §  29C,  the  Court  certifies  that  the 
Bitinuation  of  the  child  in  the  his/her  home  is  contrary  to  the  child's  best  interests. 


i 


urther,  after  hearing,  the  Court  determines,  after  consideration  of  the  health  and  safety  of  the  child  that: 


□        the  Department  of  Social  Services  or  its  agent,  has  made  reasonable  efforts  prior  to  the 

placement  of  the  child  with  the  Department  of  Social  Services,  to  prevent  or  eliminate  the 
need  for  removal  from  the  child's  home;  or,  the  existing  circumstances  indicate  that  there 
is  an  immediate  risk  of  harm  or  neglect  which  precludes  the  provision  of  preventive 
services  as  an  alternative  to  removal. 


ft 


□        the  Department  of  Social  Services  or  its  agent,  has  not  made  reasonable  efforts  prior  to 

the  placement  of  the  child  with  the  Department  of  Social  Services,  to  prevent  or  eliminate 
the  need  for  removal  of  the  from  the  child's  home. 


fhe  basis  for  such  determination  is  as  follows: 


DATE 


justice 


Interim  Trial  Court  Form  1  Initial  29C8/21/00 

I  

1 


tPro  Reasonable/ 

Trial  Court 

OF  MASSACHUSETTS                          Docket  No. 

Efforts  Required 

District  court 

O  JUVENILE  COURT 

O  PROBATE 

&  VAMLLY  COURT 

division 

DIVISION 

DIVISION 

IN  RE: 


USE  A  SEPARATE  FORM  FOR  EACH  CHILD 


CHILD'S  NAME 


>r  hearing,  this  Court  determines  after  consideration  of  the  health  and  safety  of  the  child  that  reasonable  efforts 
prior  to  removal  of  the  child  from  the  home  or  to  return  the  child  to  his/her  parent  or  guardian  are  not  required 
;e  the  Court  finds  the  following  to  have  occurred: 

□        the  child  was  left  without  any  provision  for  support  and  without  any  person  responsible  to  maintain 
care,  custody,  and  control  because  the  whereabouts  of  the  person(s)  responsible, 

 ,  is/are  unknown  and  reasonable  efforts  to  locate  the  person(s)  have 

been  unsuccessful.  The  child  has  therefore  been  abandoned. 


consent  to  adoption  of  a  sibling  of  the  child  was 


□        the  parent's,  

dispensed  with  under  c.  1 19,  §  26  or  c.  210,  §  3  or  the  parent's  rights  were  involuntarily 
terminated  in  a  case  involving  the  sibling  of  the  child. 


□ 


the  parent, 
□ 
□ 


has  been  convicted  of  one  of  the  following  crimes  . 


murder  or  voluntary  manslaughter  of  another  child  of  the  parent  or  aiding,  abetting, 
attempting,  conspiring  or  soliciting  to  commit  such  a  murder  or  voluntary  manslaughter;  or 
an  assault  constituting  a  felony  which  resulted  in  serious  bodily  injury  to  the  child  or 
another  child  of  the  parent. 


has  subjected  the  child  to  aggravated  circumstances 


the  parent,  

consisting  of: 

□  murder  of  another  parent  of  the  child  in  the  presence  of  the  child;  or 

□  subjecting  the  child  or  other  children  in  the  home  to  sexual  abuse  or  exploitation;  or 

□  subjecting  the  child  or  other  children  in  the  home  to  severe  or  repetitive  conduct  of  a 
physically  or  emotionally  abusive  nature. 


The  basis  for  such  determination  is  as  follows. 


Date 


Justice 


Interim  Trial  Court  Form  2  NoEffortReq  V2VO0 


jlc  efforts/  Trial  Court  of  Massachusetts     ____  docket  no. 

COT  COURT  □  JUVENILE  COURT  □  PROBATE  &  FAMILY  COURT 

ftprVlSlON  DIVISION  .       .  :        •  DIVISION 


USE  A  SEPARATE  FORM  FOR  EACH  CHILD 

IN  RE  :  

CHILD'S  NAME 


(This  part  may  be  used  alone  or  in  conjunction  with  a  permanency  hearing  and  part  2) 
EASONABLE  EFFORTS  TO  IMPLEMENT  THE  PERMANENCY  PLAN.  G.L.  C.  119.  5  29C 

revious  permanency  hearing  held  on  ,  the  Court  determined  that  the  permanency 

for  the  child  was: '  (Date) 
reunification  (Complete  I  below) 

adoption,  guardianship,  or  planned  permanent  living  arrangement  and  reasonable  efforts  to  make  it  possible  for 
the  child  to  return  safely  to  his/her  parent(s)  or  guardians(s)  are  inconsistent  with  the  plan  for  the  child. (Complete 
II  below) 

urt  determines  after  consideration  of  the  information  presented,  and  taking  into  account  the  health  and  safety  of  the 
t: 

jere  the  Previous  Permanency  Plan  for  the  Child  Was  Reunification 

the  Department  of  Social  Services  or  its  agent,  has  made  reasonable  efforts  to  make  it  possible  for  the  child  to 
return  safely  to  his/her  parent  or  guardian;  or 

the  Department  of  Social  Services  or  its  agent,  has  not  made  reasonable  efforts  to  make  it  possible  for  the  child 
to  return  safely  to  his/her  parent  or  guardian. 

here  the  Previous  Permanency  Plan  for  the  Child  Was  Adoption.  Guardianship,  or  Planned 
ermanent  living  arrangement 


^■£01 

■r 

P^HEF 

P 

I 

_□  the  Department  of  Social  Services  has  made  reasonable  efforts  to  place  the  child  in  a  timely  manner  in 
I    accordance  with  the  permanency  plan  for  the  child;  or 

3  the  Department  has  not  made  reasonable  efforts  to  place  the  child  in  a  timely  manner  in  accordance  with  the 
permanency  plan  for  the  child. 

asis  for  the  reasonable  efforts  determination  is  as  follows:  


S|t  2  Permanency  Hearing  Order.  G.L.  C.  119T  j5  29B 

permanency  hearing  having  been  held  in  accordance  with  G.L.  c.  1 19,  §  29B,  this  Court  determines  after  consideration 
the  health  and  safety  of  the  child  that: 

e  plan  for  the  child  is: 

□  to  return  the  child  to  his/her  parent(s); 

□  to  place  the  child  for  adoption; 

□  for  the  child  to  be  in  the  legal  guardianship  of  another, 

□  to  place  the  child  in  a  planned  permanent  living  arrangement  due  to  compelling  reason(s). 
The  child's  foster  placement  is: 

□  in  the  state  in  which  the  home(s)  of  the  parentis)  is/are  located;  or 

□  outside  the  state  in  which  the  nome(s)  of  the  parent(s)  is/are  located,  and  the  court  determines  that: 

□  out-of-state  placement  continues  to  be  appropriate  and  in  the  best  interests  of  the  child. 

□  out-of-state  placement  no  longer  is  appropriate  or  in  the  best  interests  of  the  child. 

.  The  child's  age  is: 

□  under  sixteen  years;  or 

□  sixteen  years  or  older  and  the  Court  determines  that: 
O  the  Department  of  Social  Services'  plan  has  addressed  the  services  needed  to  assist  the  child  in  making  the 

transition  from  foster  care  to  independent  living;  or 
□  the  Department  of  Social  Services'  plan  has  not  addressed  the  services  needed  to  assist  the  child  in  making  the 
transition  to  independent  living. 

r.  The  Court  further  orders  that:   


ft* 


TE  JUSTICE 
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the  Department  of  Social  Services  or  other  Agency: 


ched  is  a  list  of  cases  to  be  scheduled  for  a  permanency  hearing  in 
I  accordance  with  Trial  Court  Rule  V1-3A.  (Month,  Year) 

pursuant  to  Trial  Court  Rule  VI-3B,  you  are  required  to  advise  the  court  in  writing  (a  form  is  provided), 
Jpithin  thirty  days  of  receipt  of  this  list,  of  the  name  of  any  child  on  the  list  who  is  no  longer  in  the  care  or 
custody  of  the  Department  and  the  case  will  not  be  scheduled  for  hearing. 


I 


ou  will  be  sent  notice  of  the  date,  time  and  locations  of  the  hearing  date  no  less  than  sixty  (60)days 
prior  to  the  hearing  date.  If  the  child  is  no  longer  in  the  care  or  custody  of  the  Department  after  the 
permanency  hearing  date  has  been  scheduled  in  accordance  with  Trial  Court  Rule  VI-3C,  you  are 
Required  to  notify  all  parties  or  if  the  parties  are  represented  by  counsel,  to  the  attorneys  of  record, 
as  well  as  the  court,  and  the  case  will  be  taken  off  the  hearing  list. 


ou  must  provide  notice  to  the  foster  parent,  pre-adoptive  parent  or  relative  providing  care  for  any  child 
who  is  the  subject  of  the  petition  in  accordance  with  G.L.  c.  119,  §29D  and  Trial  Court  Rule  VI-3F. 


Iv 

i 


bu  are  also  required  to  file  a  plan  with  the  Clerk  Magistrate/Register  of  the  Court  and  send  copies  to  all 
parties  or  if  the  parties  are  represented  by  counsel,  to  the  attorneys  of  record,  in  accordance  with  Trial 
Court  Rule  VI-3D  no  later  than  thirty  days  before  the  scheduled  hearing  date.  Trial  Court  Rule  VI-2H 
identifies  the  main  components  of  the  plan  that  must  be  contained  in  the  written  submission  from  the 
Department  of  Social  Services. 

The  author  of  the  plan  proposed  by  the  Department  of  Social  Services  must  be  available  for  cross- 
examination  by  each  party  at  the  hearing  in  compliance  with  Trial  Court  Rule  VI-6F. 


Date  of  Issue  Clerk-Magistrate/Register 
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IN  RE: 


CHILD'S  NAME 


o  the  Clerk-Magistratc/Rcgister  of  the  Court: 

accordance  with  Trial  Court  Rules  VI-3B  and/or  3C,  the  request  is  hereby  made  to  remove  the  child's 

e  from  the  permanency  hearing  list.  The  child  named  above  is  no  longer  in  the  care  of  the 
epartment  of  Social  Services  for  the  following  reason: 

□       Child's  adoption  was  finalized  in  the 


Court  on  .  (Court  and  Division) 

(Date) 

□  Court  case  was  dismissed  on  . 

(Date) 

□  Guardianship  with  custody  to  other  than  DSS  or  agency  was  allowed  by  the  

   Court  on 

(Court  and  Division)  (Date) 

□  Child  is  not  in  DSS  legal  custody.  [This  response  will  not  remove  the  case  from  the 
Probate  and  Family  Court's  list  without  further  information  ] 


□  Child  was  returned  home  more  than  six  months  ago  -  DSS  case  open.  [If  this  is  a  Probate 
and  Family  Court  case,  complete: 

□  the  date  of  the  next  scheduled  hearing  is   ;  or, 

□  the  Department  of  Social  Services  requested  a  further  court  hearing  on 
 (date  of  request).] 

□  Child  was  returned  home  more  than  six  months  ago  -  DSS  case  closed.  [If  this  is  a  Probate 
and  Family  Court  case,  please  indicate: 

□  the  date  of  the  next  scheduled  hearing  is   ;  or, 

□  the  Department  of  Social  Services  requested  a  further  court  hearing  on 
 (date  of  request).] 

□  Child  is  eighteen  years  of  age  or  older  and  no  longer  in  care. 

Therefore,  the  Department  respectfully  requests  that  this  child's  name  be  removed  from  the  permanency 

hearing  list  issued  on  _. 

(Date) 


Date  Signature 

Department  of  Social  Services 

Address 
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IN  RE: 


CHILD'S  NAME 

To  the  Parties: 


I 

|.  Pursuant  to  G.L.  c.  1 19,  §  29B,  the  Court  has  scheduled  a  permanency  hearing  for  the  above-named 
I  child. 


The  hearing  has  been  scheduled  for  

(Date) 

It  will  be  held  at 


(Court  and  Division) 

at  □  A.M.  □  P.M. 

Pursuant  to  Trial  Court  Rule  VI-3D,  the  Department  of  Social  Services  is  required  to  file  the  proposed 
plan  for  the  child  with  the  Clerk-Magistrate/Register  of  the  Court  no  less  than  thirty  (30)  days  before  the 
date  listed  above  for  hearing.  The  Department  of  Social  Services  is  also  required  to  send  a  copy  of  that 
plan  to  all  parties,  or  if  the  parties  are  represented  by  counsel,  to  the  attorneys  of  record  □  and  to  the 
Chief  of  Probation  of  the  Court  (if  the  box  is  checked). 

Any  party  objecting  to  the  plan  proposed  by  Department  of  Social  Services  must  file  a  statement 
specifying  the  parts  of  the  plan  to  which  he/she  objects  and  the  reasons  therefore.  This  statement  of 
objections  must  be  filed  with  the  Clerk-Magistrate/Register  and  sent  to  all  parties  or  if  the  parties  are 
represented  by  counsel,  to  the  attorneys  of  record,  no  less  than  ten  (10)  calendar  days  before  the  hearing 
date. 

TO  PARENTIS): 

If  you  are  a  parent  and  cannot  afford  a  lawyer,  you  may  have  the  right  to  have  a  lawyer  appointed  for 
you.  An  attorney  will  not  be  appointed  for  you  until  you  have  asked  the  Court  to  do  so  and  you  have 
completed  the  financial  paperwork  provided  by  the  Court.  You  must  contact  the  court  as  soon  as 
possible  if  you  think  you  are  entitled  to  have  a  lawyer  appointed  to  represent  you  so  that  the  lawyer 
will  be  prepared  for  the  above  scheduled  hearing. 


Date  of  Issue  Clerk-Magistrate/Register 
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